
2 

 

Contents 
TOPIC 1: DAMAGES ........................................................................................................................................................................... 4 

CATEGORIES OF DAMAGES .......................................................................................................................................................... 4 
COMPENSATORY DAMAGES FOR LIVING PLAINTIFFS .................................................................................................................. 5 

4 FUNDAMENTAL PRINCIPLES ................................................................................................................................................. 5 
TERMINOLOGY ........................................................................................................................................................................ 6 
HEADS OF DAMAGE ................................................................................................................................................................ 7 
1) MEDICAL, HOSPITAL AND REHABILITATION EXPENSES ................................................................................................. 7 
2) LOSS OF EARNING CAPACITY ....................................................................................................................................... 10 
DISCOUNT TO PRESENT VALUE ............................................................................................................................................. 11 
NON-ECONOMIC LOSS .......................................................................................................................................................... 11 

COMPENSATORY DAMAGES FOR DEAD PLAINTIFFS .................................................................................................................. 13 
SURVIVAL OF ACTION CLAIM ................................................................................................................................................ 13 
DEPENDANTS’ CLAIM ............................................................................................................................................................ 14 

TOPIC 4: VICARIOUS LIABILITY ........................................................................................................................................................ 17 
GENERAL: ................................................................................................................................................................................... 17 
ELEMENTS .................................................................................................................................................................................. 17 

1) RELATIONSHIP OF EMPLOYER AND EMPLOYEE ........................................................................................................... 17 
2) IN THE COURSE OF EMPLOYMENT OR REASONABLY INCIDENTAL TO ......................................................................... 19 

TOPIC 5: DUTY OF CARE .................................................................................................................................................................. 21 
INTRODUCTION TO NEGLIGENCE ............................................................................................................................................... 21 

GENERAL ............................................................................................................................................................................... 21 
ELEMENTS OF NEGLIGENCE .................................................................................................................................................. 21 

DUTY OF CARE ............................................................................................................................................................................ 22 
TEST FOR DUTY OF CARE ....................................................................................................................................................... 22 
SPECIAL DUTIES AND LIABILITIES (rf alone insufficient) ........................................................................................................ 25 

TOPIC 6: BREACH OF DUTY OF CARE ............................................................................................................................................... 28 
INTRODUCTION .......................................................................................................................................................................... 28 

GENERAL ............................................................................................................................................................................... 28 
LEGISLATIVE PROVISIONS .......................................................................................................................................................... 28 

SECTION 48 WRONGS ACT .................................................................................................................................................... 28 
SECTION 48(1) WRONGS ACT ................................................................................................................................................ 28 

STANDARD OF CARE ................................................................................................................................................................... 31 
STANDARD OF THE REASONABLE PERSON ............................................................................................................................ 31 
MODIFICATION OF STANDARD OF CARE ............................................................................................................................... 32 
SPECIFIC STANDARDS ............................................................................................................................................................ 34 

CALCULUS OF NEGLIGENCE S 48(2) ............................................................................................................................................ 36 
SPECIFIC BREACH SITUATIONS ................................................................................................................................................... 39 

FAILURE TO WARN ................................................................................................................................................................ 39 
PUBLIC AUTHORITIES (AND RECREATIONAL ACTIVITIES) ...................................................................................................... 39 
ROAD AUTHORITIES .............................................................................................................................................................. 41 

TOPIC 7: CAUSATION ...................................................................................................................................................................... 43 
GENERAL .................................................................................................................................................................................... 43 

SECTION 51 WRONGS ACT .................................................................................................................................................... 43 
FACTUAL CAUSATION ............................................................................................................................................................ 43 
LEGAL CAUSATION ................................................................................................................................................................ 45 
RES IPSA LOQUITUR .............................................................................................................................................................. 50 
PROPORTIONATE LIABILITY ................................................................................................................................................... 50 

TOPIC 8: REMOTENESS ................................................................................................................................................................... 52 
GENERAL .................................................................................................................................................................................... 52 
STEPS TO ADDRESSING REMOTENESS ....................................................................................................................................... 52 
MAIN PRINCIPLES (WAGON MOUNDS NO 1 & NO 2) ................................................................................................................ 52 
MANNER OF OCCURENCE OF HARM .......................................................................................................................................... 53 
EXTENT OF HARM SUFFERED ..................................................................................................................................................... 53 

TOPIC 9: MERE OMISSIONS ............................................................................................................................................................. 55 
CONTEXT .................................................................................................................................................................................... 55 



3 

 

GENERAL .................................................................................................................................................................................... 55 
1. DUTY TO PREVENT HARM FROM CRIMINAL ACTIVITIES OF TP .............................................................................................. 57 
2. DUTY TO PREVENT P FROM HARMING SELF .......................................................................................................................... 58 
3. PUBLIC AUTHORITIES WHO FAIL TO EXERCISE STATUTORY POWERS .................................................................................... 58 

TOPIC 9: MENTAL HARM ................................................................................................................................................................. 61 
CONTEXT .................................................................................................................................................................................... 61 
DEFINITIONS S 67 ....................................................................................................................................................................... 61 
RECOVERABLE DAMAGES .......................................................................................................................................................... 61 
SECTION 72 WRONGS ACT ......................................................................................................................................................... 62 
SECTION 73 WRONGS ACT ......................................................................................................................................................... 63 
BYSTANDERS .............................................................................................................................................................................. 63 
CASES FALLING OUTSIDE S 73 .................................................................................................................................................... 64 

RECOGNISED CATEGORIES OF DoC FOR PSYCHIATRIC INJURY: ............................................................................................. 64 
OTHER ELEMENTS OF NEGLIGENCE ...................................................................................................................................... 64 

CONSEQUENTIAL MENTAL HARM .............................................................................................................................................. 64 
TOPIC 10: DEFENCES ....................................................................................................................................................................... 66 

GENERAL .................................................................................................................................................................................... 66 
CONTRIBUTORY NEGLIGENCE .................................................................................................................................................... 66 

APPORTIONMENT LEGISLATION (S 26) .................................................................................................................................. 66 
ISSUES FOR DETERMINATION (MONTFROY V ROADS CORPORATION) ................................................................................ 66 
1 WAS P NEGLIGENT ............................................................................................................................................................. 67 
2. WAS P’S NEGLIGENCE CAUSE OF THE DAMAGE ................................................................................................................ 68 
3. REDUCTION IN DAMAGES JUST AND EQUITABLE .............................................................................................................. 69 
100% REDUCTION ................................................................................................................................................................. 70 
EMPLOYMENT ....................................................................................................................................................................... 70 

VOLUNTARY ASSUMPTION OF RISK ........................................................................................................................................... 70 
GENERAL ............................................................................................................................................................................... 70 
ELEMENTS ............................................................................................................................................................................. 71 
LEGISLATIVE REFORMS .......................................................................................................................................................... 71 
DRUNK passengers and DRIVERS .......................................................................................................................................... 72 
EXCLUSION CLAUSES ............................................................................................................................................................. 72 
LIMITATION PERIODS ............................................................................................................................................................ 75 

GOOD SAMARITANS ................................................................................................................................................................... 76 
VOLUNTEERS .............................................................................................................................................................................. 76 

TOPIC 11: PRIVATE NUISANCE ........................................................................................................................................................ 77 
INTRODUCTION .......................................................................................................................................................................... 77 
GENERAL PRINCIPLES ................................................................................................................................................................. 77 
ELEMENTS .................................................................................................................................................................................. 78 

1) TITLE TO SUE ..................................................................................................................................................................... 78 
2) WHO CAN BE SUED ........................................................................................................................................................... 78 
3) INTERFERENCE IS RF .......................................................................................................................................................... 79 
4) TYPE OF PROPERTY DAMAGE ............................................................................................................................................ 79 
DEFENCES .............................................................................................................................................................................. 82 
REMEDIES .............................................................................................................................................................................. 83 

TOPIC 12: BREACH OF STATUTORY DUTY (BOSD) ........................................................................................................................... 84 
INTRODUCTION .......................................................................................................................................................................... 84 
ELEMENTS .................................................................................................................................................................................. 84 

1) STATUTE CONFERS A RIGHT TO BRING PRIVATE TORT ACTION ........................................................................................ 84 
2) STATUTE IMPOSES DUTY ON D ......................................................................................................................................... 85 
3) P WITHIN CLASS OF PERSONS PROTECTED BY STATUTORY DUTY ..................................................................................... 86 
4) HARM SUFFERED IS WITHIN CLASS OF RISKS TO WHICH STATUTE IS DIRECTED .............................................................. 86 
5) D WAS IN BREACH OF STATUTORY DUTY .......................................................................................................................... 87 
6) BREACH CAUSED P’S INJURIES .......................................................................................................................................... 87 

DEFENCES ................................................................................................................................................................................... 88 
REMEDIES ................................................................................................................................................................................... 88 



4 

 

TOPIC 1: DAMAGES 

 

- Source of damages award is CL.  Wrongs Act modifies CL principles. 

- Applicable for any claim for damages for personal injury or death resulting from negligence, 

regardless of whether claim brought in tort, contract, equity, or under a statute or other cause 

of action. 

CATEGORIES OF DAMAGES 

- Compensatory 

 Living Ps 

 Dead Ps 

- Aggravated 

 Awarded to compensate P for humiliating, malicious or insulting circumstances 

(Canterbury Bankstown) 

 Compensate for circumstances of the injury rather than loss 

- Exemplary / punitive 

 Lamb v Cotogno 

 Awarded to punish  D and act as deterrent 

 Where D has acted in conscious and contumelious disregard for P’s rights 

 Still ok where compulsory insurer is the one being sued in place of tortfeasor 

 Gray v Motor Accident Commission 

 Available in negligence where conduct was deliberate and flagrant disregard for 

P’s personal safety 

 Not available if substantial punishment already inflicted as a criminal proceeding 

 Not available where P has died 
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COMPENSATORY DAMAGES FOR LIVING PLAINTIFFS 

4 FUNDAMENTAL PRINCIPLES 

- Todorovic v Waller 

 Compensatory objective  

 P put in monetary position as if injury had not been sustained) 

 Damages awarded once and for all (Todorovic v Waller) 

 Lump sum award that cannot be varied even if P gets worse, better or dies 

(Fetter v Beal) 

 Courts must make predictions about P’s future health, employment etc (Wynn v 

NSW IMC – vicissitudes of life normally 5-20% discount) 

 Malec v JC Hutton 

o Whether past event has occurred assessed on balance of 

probabilities.  If >50%, treated as certainty. 

o All damages for future and hypothetical events must be 

discounted for: 

  Probability they will occur, and  

 Probability P would suffer same loss independent of 

the tort due to pre-existing medical condition 

o Future event to be ignored where speculative (less than 1%) 

 Court can now approve an agreement between parties to settle by a structured 

settlement (Wrongs Act s 28N) 

 Not taxable 


