
BUSINESS LAW 

Topic 1: The Australian Legal System  

1.The nature of law 
  

What is law? 

Law is the body of principles or rules made by parliaments and the courts that regulates the way we 

live.    

Law is a means of social control: laws inform us what we can do, what we cannot do, without 

incurring sanctions and what we are obliged to do, if we wish to avoid sanctions. Law also provides a 

means of dispute resolution.  

 Not all laws are “positive” (made by parliament or courts) 

“Moral” or “religious” law (from holy books e.g. Bible) 

“Natural” law (law determined by nature, e.g. Human rights 

“Customary” law (from society or groups) 

The rule of law 

The essence of the rule of law is, first, that power should be exercised according to law, not 

arbitrarily on the basis  of an individual’s or group’s personal whim and, second, all people are 

equal before the law. The rule of law is about what is sometimes called due process. 

Defining moment English law, signing of the magna carta, 1215. Eroded the power of the king 

(john). One clause remains, “no free man shall be seized or imprisoned or stripped of his rights or 

possessions… nor will we proceed with force against him… except by..the law of the land. To no-

one we will sell, to no-one deny or delay justice.” (law not the king is the ultimate authority) 

AV Dicey, 19th century scholar, stated: rule of law involves three principles: the law, not the 

arbitrary power, is dominant; second, that the law applies to everyone equally, including the 

government; and third, that the law of the constitution is created democratically by the will of the 

people. 

Law interwoven with the separation of powers-> central to constitution arrangements. Separation 

of legislative, executive and judicial areas of government -> so power does not reside in one place. 

Australian divide between courts and legislative and executive. 

Commercial law 

Business and commercial law is concerned with those parts of the law most commonly associated 

with ordinary business activities, such as the law of contract, the law of agency, consumer law and 

the law of tort.  

 



2.The Australian constitutional system 
 

Pre-federation 

Before the arrival of European settlers, Aboriginal and Torres Strait Islander peoples inhabited most 

areas of the Australian continent. European settlers dispossessed Indigenous peoples of their land 

and did not recognise traditional laws or customs.   

Aboriginals had a customary law system with laws passed down orally from one generation to the 

next. 

Unlike NZ, the English thought that the aboriginals were savage because they didn’t have a 

hierarchy system. 

 


