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Sexual penetration of a 
child or lineal descendant 
under 18 years 
Crimes Act 1958 s50C 

25 years 10 years Crimes Act 1958 s50C(3) 

Sexual penetration of a 
step-child under 18 years 
Crimes Act 1958 s50D 

25 years 10 years Crimes Act 1958 s50D(3) 

Culpable driving causing 
death 
Crimes Act 1958 s318 

20 years 8 years Crimes Act 1958 s318(1A) 

Trafficking in a large 
commercial quantity of a 
drug of dependence 
Drugs, Poisons and 
Controlled Substances Act 
1981 s71(1) 

Life 16 years Drugs, Poisons and 
Controlled Substances Act 
1981 s71(12 

 
 

 
TOPIC 3 - SENTENCING HEARINGS: PROCEDURAL AND EVIDENTIAL 

MATTERS 
 
DIFFERENT TYPES OF PLEAS 
 
Guilty plea 

§ Most cases resolve in the lower and higher courts by a plea of guilty – 
factual background is largely agreed b/w prosecution and defence and 
contained in a summary of facts/prosecution opening read out to the 
court at time of the plea 

- Little/no factual dispute and predominant purpose of hearing is 
to determine the appropriate penalty based on facts 

 
Where offender has pleaded ‘not guilty’, but been found ‘guilty’ 

§ Magistrate/judge must determine factual background upon which the 
sentence is based 

§ In lower courts, more straightforward – Magistrate hears and 
determines the factual matters before sentencing 
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§ In higher courts, more difficult – Charges may be more complex and 
deal with a large number of issues which are to be put before a jury 
and t/f fact-finding task is more difficult. When interpreting the jury 
verdict, sentencing just is required to make those findings in 
accordance with certain basic principles EVEN if the trial judge would 
have taken a different view of the facts for the purpose of the sentence 

- Jury verdict is considered fundamental and there must be a 
correlation of the findings of the jury and the findings of the fact 
for the purpose of the sentence: Cheung v The Queen (2001)  

 
How the trial judge must approach the jury verdict 

§ It is the responsibility of the trial judge to determine the facts for the 
purpose of the sentence 

§ Those facts will emerge primarily from three sources 
1) Firstly, the relevant and admissible evidence led by the 

prosecution during the course of trial 
2) Secondly, evidentiary material adduced by the offender during 

the course of the plea in mitigating  
3) Thirdly, a residual category of other evidence which would not 

ordinarily be admissible during the trial such as victim impact 
statements and the offender’s prior criminal history and 
antecedents  

§ The sentencing judge’s findings of fact ought to be consistent with the 
verdict of the jury. The judge should not contradict the finding of the 
jury which by its verdict has been satisfied that the prosecution has 
been able to prove beyond reasonable doubt each and every element 
of the offence for which the accused was tried 

§ Matters of aggravation that are not necessarily part of the offence are 
not incorporated into the verdict, and necessarily fall to be determined 
by the trial judge 

 
Contested guilty plea 

§ Where there is a serious dispute as to one or more aspects of the 
factual background to the plea of guilty that an offender agreed to enter 

§ Offender must admit the elements of the charges laid by the 
prosecution, but there may be a dispute as to the circumstances in 
which those elements occurred or the precise nature of the offending 
which satisfies the elements of the charges 

§ Normal procedure regarding finding of facts on a contested plea is for 
the offender to adduce evidence and the prosecution to challenge it by 
cross-examination – R v Hill [1979] 

§ H/E where disputed facts go to the objective circumstances of the 
offending, prosecution may adduce evidence of those circumstances 
which the offender then challenges  

§ Before court sentences an offender on a contested plea, courts should 
make view on disputed facts known 

o Formosa v The Queen (2012) – Where this is a factual issue in 
dispute on the plea which might substaintially affect the view 
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that is taken of the objective gravity of offence/degree of 
criminality or relevant to some aggravating/mitigating factor, 
sentencing judge should announce findings at completion of 
hearing…. So that parties have an opportunity to make 
submissions in light of findings 

 
Plea-bargaining  

§ No plea bargaining in Australia  
§ Several types of negotiations that can occur in relation to sentence  
§ R v Marshall [1981] – Did not agree with plea bargaining process 
§ Type 1) Bargaining between prosecution and defence, aimed at 

withdrawing/changing some charges to resolve the dispute to a plea of 
guilty 

§ Such discussions cannot include the judge 
§ Prosecution and defence cannot agree to a specific sentence to bind 

the judge 
§ Type 2) Discussion in which the judge takes part – counsel for accused 

and counsel for the Crown meet with judge in his private chambers and 
discuss an arrangement whereby, upon the judge the probable 
sentence and the Crown indicating that it will accept a plea of guilty to 
a particular charge, the accused indicates they will plead guilty  

 
Judge cannot pressure accused to plead guilty 

§ Trial judge must be cautious not to improperly put pressure on an 
accused to plead guilty by emphasising the strength of the prosecution 
case and a ‘substantial discount’ for the accused to plead guilty  

§ Such conduct amounts to a judicial plea bargaining?  
 
 

THE SENTENCING HEARING 
 
BASIC PROCEDURE 

§ Basic process is the same in all courts (lower and higher), commences 
with the charges 

§ What is the initiating document? An INDICTMENT (used to be called 
a presentment) 

 
i) INDICTMENT/CHARGE SHEET 

§ Higher courts 
- Formal charges (indictment or presentment) are read out to the 

court, usually by the associate to the judge 
- Brought on behalf of the Crown (DPP) 
- Accused then admits guilt to each charge and the plea of guilty 

is recorded  
- Indictment – trial by jury 

§ Lower courts 
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- Charge sheet/summons: Police/informant will read out the 
charge number of the charges to which the accused will plead 
guilty on the charge sheet  

- Magistrate will ask the accused’s lawyer if the accused agrees 
to plead guilty to those charges  

- REMEMBER: Summary offences are heard by Magistrates 
Court - a summary offence is a crime in some common law 
jurisdictions that can be proceeded against summarily, without 
the right to a jury trial and/or indictment (required for an 
indictable offence) 

§ In both courts the prosecution will allege the prior convictions and 
the accused will be asked if they admit to them. If not, then 
prosecution must prove them by obtaining court records 

§ REMEMBER, there are; 
o Indictment = for indictable matters  
o Summary matters 
o Summary matters triable summarily  

 
ii) ARRAIGNMENT - GUILTY or NOT GUILTY said in front of a jury or judge 

 
iii) GUILTY PLEA  
 
iv) CONTESTED GUILTY PLEA 

§ Can then dispute on the facts/charges themselves e.g. I did steal 
but the goods were on sale for half price and therefore the quantum 
is wrong 

 
v) PROSECUTION OPENING/SUMMARY OF FACTS (normal guilty plea) 

§ Higher courts 
- Prosecution barrister (Crown counsel) will read out the 

statement of the facts to the court 
- Facts of the charges/case – what conduct gives rise to each 

charge 
§ Lower courts – police prosecutor will read out the summary of 

facts and any statements made to the police at the time of the 
offending or in the interview that are relevant to the plea of guilty or 
the sentence 
 

vi) PLEA IN MITIGATION - DEFENCE 
§ In both the higher courts and lower courts the defence lawyer – 

barrister or solicitor – will then make a plea in mitigation  
§ Chance for defence to put all relevant mitigatory sentencing matters 

before the court  
§ Put mitigation factors to get best result   
§ Put evidence relevant to sentence   
§ Can call witnesses/tender reports 
§ Cannot traverse plea – e.g. saying ‘Yes my client hit him but only 

because such and such… cannot do that as you are essentially 
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changing your plea (pleading self-defence and indicating lack of 
guilt) and judge cannot sentence on those facts  

§ Plea will also usually include the defence position in relation to an 
appropriate sentence 

 
vii) PROSECUTION SUBMISSIONS 

§ Prosecution lawyer – a Crown counsel or police prosecutor – will 
then have opportunity to make submissions on behalf of the 
prosecution about the seriousness and nature of offending’s, the 
prior convictions and the appropriate sentence (subject to 
limitations) 

§ Examples of sentences imposed in similar cases 
- Range for the sentence imposed - Now no longer applicable 
- Barbaro v The Queen (2014) – led to a change in Victorian 

practice, prosecutors no longer state the range of sentences. 
HC held that it was impermissible for the prosecution at a 
plea to make a submission to the sentence regarding the 
appropriate sentence or even the range of sentences that 
was appropriate (pg. 105) 

- Assumes that anything below the range is manifestly inadequate 
and anything above is manifestly excessive   

- What the prosecution says is just an opinion, not legal 
submissions 

§ Maximum statutory penalty to the offences 
§ Procedural history e.g. when the offender pleaded guilty (entitled to 

discount) or pre-sentence detention (to credit them) 
§ Circumstances of the offender 
§ Relevant sentencing principles 
§ Prior convictions BUT not irrelevant material  
§ Cannot allege additional aggravating facts – e.g. If prosecution has 

charged defendant with burglary, cannot say there was a burglary 
whilst 3 people were home. That would make it an aggravated 
burglary and defendant was not charged with that, so judge cannot 
take it into account 

 
Prosecution submissions on sentence: the effect of Barbaro 

§ Following Barbaro, several unanswered questions were left regarding 
the scope of sentencing range prohibition  

§ In the case of Matthews v The Queen (2014) the majority held that 
a) If the prosecution does breach the Barbaro rule, and puts 

forward a submission on range, this does not vitiate (destroy the 
legal validity of the) sentencing discretion unless it can be shown 
that the judge was in fact swayed by the prosecution submission  

b) The limitation on the prosecution only applies in relation to 
submissions regarding the appropriate range of sentences, not 
the appropriate type of disposition  

§ T/F the majority held that the prohibition against sentencing ranges 
does not apply to submissions by the defence 


