
CORPORATE LAW EXAM NOTES - T1 2019 

Table of Contents 

TOPIC 1: Regulatory Framework ...................................................................................... 6 

What is a Company? ................................................................................................................ 6 

Corporations Act 2001 (Cth) ................................................................................................... 10 

Regulators ............................................................................................................................. 11 

TOPIC 1: Registration and its Effect .................................................................................12 

Effects of Registration ............................................................................................................ 12 
Perpetual Succession ................................................................................................................................... 13 
Limited Liability............................................................................................................................................ 13 
Separate Legal Entity ................................................................................................................................... 13 

Piercing the Corporate Veil ..................................................................................................... 16 

Types of Business Structures .................................................................................................. 18 
Company ...................................................................................................................................................... 18 
Sole Proprietor/Trader ................................................................................................................................ 18 
Partnership .................................................................................................................................................. 19 
Joint Venture ............................................................................................................................................... 19 
Trust ............................................................................................................................................................. 19 

Company Registration ............................................................................................................ 20 

TOPIC 2: Types of Companies ..........................................................................................21 

The Effect of Registration ....................................................................................................... 21 

The Company and its Organs .................................................................................................. 21 

Types of Companies ............................................................................................................... 22 
Company Limited by Shares ........................................................................................................................ 22 
Company Limited by Guarantee .................................................................................................................. 23 
Unlimited Company ..................................................................................................................................... 23 
No Liability Company ................................................................................................................................... 24 

Public & Proprietary Companies ............................................................................................. 25 
Proprietary Companies (Small and Large) ................................................................................................... 26 

ASX Listing Requirements (Minimum Shareholders, Company Size) ......................................... 27 

Holding and Subsidiary Companies ......................................................................................... 28 

Controlled Entities ................................................................................................................. 28 

Other Bodies .......................................................................................................................... 29 

TOPIC 2: Constitution and Replaceable Rules ...................................................................29 

What is in a Company’s internal Governance Rules? ............................................................... 29 

When Do Replaceable Rules Apply ......................................................................................... 30 

Replaceable Rules .................................................................................................................. 31 

The Company’s Constitution ................................................................................................... 31 
Adoption & Alteration of the Constitution .................................................................................................. 32 



Non-Compliance with Internal Governance Rules ................................................................... 33 

Limits on Right to Alter Constitution: Corporations Act ........................................................... 33 
Entrenching Provisions (s136(3)) ................................................................................................................. 34 
Section 140(2) .............................................................................................................................................. 34 
Variation of class rights (s246B) .................................................................................................................. 34 
Oppression remedy (s232) .......................................................................................................................... 34 

Limits on Right to Alter Constitution: Common Law ................................................................ 34 
For a Proper Purpose ................................................................................................................................... 36 
Fair in all the Circumstances ........................................................................................................................ 36 

TOPIC 3: Company’s Relations with Outsiders, Promoters & Pre-Registration Contracts, 
Fundraising ....................................................................................................................36 

Contracts with the Company .................................................................................................. 38 
With a company seal ................................................................................................................................... 39 
Without a company seal .............................................................................................................................. 39 

Contracting through an Agent ................................................................................................ 39 
Express Actual Authority ............................................................................................................................. 40 
Implied Actual Authority ............................................................................................................................. 40 
Apparent Authority...................................................................................................................................... 41 

Statutory Assumptions (When Dealing with Agents) ............................................................... 43 
When can assumptions be made? .............................................................................................................. 44 
Limitations on Statutory Assumptions ........................................................................................................ 44 

Promoters ............................................................................................................................. 44 
Who is a Promotor? ..................................................................................................................................... 44 
Duties of Promoters .................................................................................................................................... 45 
Conflict of Interest & Disclosure .................................................................................................................. 45 
Remedies for Promotors Breach ................................................................................................................. 45 

Pre-Registration Contracts ..................................................................................................... 46 
Release and Indemnity ................................................................................................................................ 47 

Fundraising ............................................................................................................................ 48 
Fundraising by Issuing Shares ...................................................................................................................... 48 

Why is Disclosure Needed? .................................................................................................................... 49 
Prospectus Contents s710 ...................................................................................................................... 49 
Ch 6D Disclosure Requirements ............................................................................................................. 50 

Exceptions: DO NOT Need Disclosure ......................................................................................................... 50 
Small scale, personal offers (s.708(1) – (7)) ........................................................................................... 50 
Sophisticated investors (s.708(8) & (10) ................................................................................................ 51 
Senior managers (s.708(12)) ................................................................................................................... 52 
Existing security holders (s.708(13)) ....................................................................................................... 52 

Types of Disclosure Documents .............................................................................................. 53 

Consequences of Breach of Disclosure Requirements .............................................................. 53 

Defences................................................................................................................................ 53 

TOPIC 4: Share Capital, Membership, Dividends ..............................................................54 

Shares ................................................................................................................................... 54 
Issue of Shares ............................................................................................................................................. 55 
Classes of Shares.......................................................................................................................................... 56 

Variation of Class Rights ......................................................................................................................... 58 
Procedure to Vary and Cancel Class Rights ............................................................................................ 60 
Challenging a Variation of Class Rights ................................................................................................... 61 



Share Capital ......................................................................................................................... 62 
Maintenance of Share Capital ..................................................................................................................... 63 
Can a Company reduce its Share Capital? ................................................................................................... 63 

Permitted share buy backs (s257A) ........................................................................................................ 64 
Permitted Share Capital Reductions ....................................................................................................... 65 
Right to Reduce Share Capital: Permitted Financial Assistance (260A) ................................................. 68 

Consequence of breaching s.260A .............................................................................................................. 69 

Membership .......................................................................................................................... 71 
Liability of Members .................................................................................................................................... 73 
Dividends ..................................................................................................................................................... 73 
Can shareholders force payment? .............................................................................................................. 74 

Exception ................................................................................................................................................ 75 
Effect of Declaring a Dividend: When does a debt arise? ........................................................................... 75 
Remedies for Improper Dividend Payments ............................................................................................... 76 
Dividend Franking ........................................................................................................................................ 77 

TOPIC 5: Debentures & Directors .....................................................................................77 

Personal Property Securities Act ............................................................................................. 78 
Registration of Securities Interests ............................................................................................................. 79 

Circulating Security Interest (Floating Charge) ....................................................................................... 80 
Non-Circulating Security Interest (Fixed Charge) ................................................................................... 80 

Enforceability of security interests – against grantor (s19) ........................................................................ 81 
Enforceability of security interests – against third parties (s20) ................................................................ 81 
Registration Procedure ................................................................................................................................ 82 
Priority Rules................................................................................................................................................ 82 

Super Priority of PMSIs .......................................................................................................... 83 

Directors ................................................................................................................................ 84 
Directors’ Decision-Making Powers ............................................................................................................ 85 
Requirements of Company Directors .......................................................................................................... 87 
Requirements for Company Secretary ........................................................................................................ 87 
Types of Directors ........................................................................................................................................ 87 
Board Meetings ........................................................................................................................................... 89 

TOPIC 6: Corporate Governance ......................................................................................90 

Why is Corporate Governance Important? .............................................................................. 91 

Corporate Governance Principles and Good Practice ............................................................... 92 
Principle 1: Role & functions of the board & management (1.1) ................................................................ 92 
Principle 2: Structure & composition of the board ..................................................................................... 92 
Principle 3: Code of Conduct ....................................................................................................................... 94 
Principle 4: Audit Committee ...................................................................................................................... 95 
Principle 5: Timely Disclosure ...................................................................................................................... 95 
Principle 6: Respect the rights of Shareholders .......................................................................................... 96 
Principle 7: Risk Management and Internal Control ................................................................................... 96 
Principle 8: Remuneration ........................................................................................................................... 97 

Directors Duties ..................................................................................................................... 99 
General Law Duties .................................................................................................................................... 101 
Statutory Duties ......................................................................................................................................... 102 
Consequences of Breaching a Duty ........................................................................................................... 103 
Duty of Care ............................................................................................................................................... 104 

Section 180 Care and Diligence ............................................................................................................ 105 
What standard of care is expected? ................................................................................................ 105 
Factors that impact the Standard of Care, Skill and Diligence ........................................................ 107 
Business Judgement Rule (Defence) ................................................................................................ 109 



S198D Delegation & S189 Reliance ...................................................................................................... 110 

TOPIC 7: Good Faith & Proper Purpose, Conflict of Interest & Disclosure ........................ 113 

Fiduciary Obligations............................................................................................................ 114 
Duty to Act in Good Faith in the Best Interests of the Company: s181(1)(a)............................................ 114 

What are the Company’s Interests? ..................................................................................................... 117 
Duty to Exercise Powers for a Proper Purpose: s181(1)(b) ....................................................................... 118 

Proper Purpose Test ............................................................................................................................. 119 
Consequences of Breach: Duty to Act in good faith and for proper purpose ...................................... 121 

Duty to Retain Discretion .......................................................................................................................... 121 
Avoid Conflicts of Interest and Disclosure ................................................................................................ 122 

Loss to Company or Profit to Director not necessary........................................................................... 123 
Duty to Not Misuse Confidential Information ........................................................................................... 126 
Constitution: Duty to Avoid Conflicts of Interest ...................................................................................... 126 
Corporations Act: Duty to Avoid Conflicts of Interest ............................................................................... 127 

Duty to Disclose Material Personal Interest (s.191) ............................................................................. 127 
Duty not to Misuse Information or Position (s182 & s183) ................................................................. 129 
Consequence of Breach ........................................................................................................................ 130 
Related Party Transactions (Ch.2E) ...................................................................................................... 131 

How to Solve a ‘Related Party Transaction’ Problem ...................................................................... 131 
What is an Arm’s Length Transaction? ............................................................................................ 133 
Answer Outline (Example) ............................................................................................................... 133 

TOPIC 8: Insolvent Trading, Remedies and Penalties for Breach of Duty, Exoneration & 
Relief from Liability for Breach of Duty, Shareholders’ Meetings .................................... 134 

Duty to Prevent Insolvent Trading: s588G ............................................................................. 134 
Section 588G(1)(b) – When is a Company Insolvent? ............................................................................... 136 
Section 588G(1)(b): Rebuttable Presumptions of Insolvency ................................................................... 137 
Section 588G(1)(c): What are reasonable grounds for suspecting insolvency? ....................................... 137 
Defences .................................................................................................................................................... 138 

(1) Reasonable Grounds to Expect Solvency ........................................................................................ 138 
(2) Reasonable reliance on information provided by others ............................................................... 138 
(3) Absence from Managements .......................................................................................................... 139 
(4) Reasonable steps to prevent incurring of debt ............................................................................... 139 

Section 588GA: Safe Harbour for Insolvent Trading ........................................................................ 140 
Consequences of Breach of Duty to Prevent Insolvent Trading ........................................................... 141 

Disqualification Order ...................................................................................................................... 145 
Compensation Order........................................................................................................................ 145 
Injunction ......................................................................................................................................... 146 
Damages or Compensation .............................................................................................................. 146 
Account of Profits ............................................................................................................................ 146 
Rescission of Contract ...................................................................................................................... 146 
Return of Property ........................................................................................................................... 147 

Exoneration & Relief from Liability for Breach of Duty .......................................................... 147 
Indemnity and Insurance ........................................................................................................................... 148 

Members’ Meetings ............................................................................................................. 149 
AGM ........................................................................................................................................................... 149 
EGM ........................................................................................................................................................... 149 
Class Meeting............................................................................................................................................. 150 
Paper Meetings.......................................................................................................................................... 150 
Who can request a Member’s Meeting? ................................................................................................... 150 
What are the Notice Requirements?......................................................................................................... 152 

Conducting Meetings ........................................................................................................... 154 

Member Voting.................................................................................................................... 155 



TOPIC 9: Members’ Rights & Remedies, ASIC Investigation Powers ................................ 157 

(1) STATUTORY DERIVATIVE ACTION: s.236 ........................................................................... 158 
(1) Inaction by the Company ..................................................................................................................... 159 
(2) Applicant’s Good Faith ......................................................................................................................... 159 
(3) Best Interests of the Company ............................................................................................................. 159 
(4) Serious Question to be Tried................................................................................................................ 160 
(5) Notice of Proceedings to Company...................................................................................................... 160 

(2) OPPRESSIVE OR UNFAIR CONDUCT: s.232 ........................................................................ 161 
1) What types of companies can the oppression remedy apply to?......................................................... 162 
2) Who can apply for the oppression remedy? ......................................................................................... 163 
3) What type of conduct may be oppressive?........................................................................................... 163 
4) What is the meaning of oppressive and unfair? ................................................................................... 163 
5) Oppressive Conduct Examples .............................................................................................................. 164 
6) Remedies ............................................................................................................................................... 166 

(3) WINDING UP: s.461 ......................................................................................................... 167 
(1) Just & Equitable .................................................................................................................................... 168 
(2) Directors Act in their own Interests ..................................................................................................... 168 
(3) Oppressive and Unfair Conduct ........................................................................................................... 169 

(4) STATUTORY INJUNCTION: s.1324 ..................................................................................... 169 

(5) STATUTORY RIGHT TO INSPECT COMPANY BOOKS: s.247A ............................................... 170 

ASIC Investigation Powers .................................................................................................... 171 

TOPIC 10: Corporate Insolvency (Receivership, Voluntary Administration, Liquidation, 
Deregistration) ............................................................................................................. 173 

RECEIVERSHIP ...................................................................................................................... 175 
Effect of Appointment ............................................................................................................................... 177 
Statutory Powers of Receivers .................................................................................................................. 177 
Duties of a Receiver ................................................................................................................................... 178 
When does receivership end? ................................................................................................................... 178 

VOLUNTARY ADMINISTRATION ............................................................................................ 179 
Who initiates voluntary administration? .................................................................................................. 179 
Voluntary Administrator’s Role ................................................................................................................. 180 
Moratorium on claims ............................................................................................................................... 181 
Exceptions to creditors moratorium on enforcing security ...................................................................... 182 
Administrator’s Liabilities .......................................................................................................................... 182 
Outcomes of 2nd  Creditors’ Meeting ......................................................................................................... 183 
Deed of Company Arrangement................................................................................................................ 183 

WINDING UP: LIQUIDATION ................................................................................................. 186 
Types of Liquidation .................................................................................................................................. 187 
Member’s Voluntary Winding Up.............................................................................................................. 187 
Creditors’ Voluntary Winding Up .............................................................................................................. 189 
Compulsory Winding Up in Insolvency ...................................................................................................... 190 
Statutory Demands & Winding Up ............................................................................................................ 193 
Compulsory Winding Up on Ground other than Insolvency ..................................................................... 194 
Liquidators’ Functions & Duties ................................................................................................................ 195 
Voidable Transactions ............................................................................................................................... 196 

(1) Unfair Preferences........................................................................................................................... 196 
(2) Uncommercial Transactions ............................................................................................................ 197 
(3) Unfair Loan ...................................................................................................................................... 199 

How are funds distributed? ....................................................................................................................... 200 

Deregistration ...................................................................................................................... 202 



 

TOPIC 1: Regulatory Framework 
 
Overview 

• What is a company 

• History of company law 

• Development of Australian Company Law 
o The Constitutional Crisis for Australian Corporations Law  
o Corporations Act 2001 

• Australian Securities and Investments Commission (ASIC) as the primary regulator 

• Characteristics of a company 
o Effects of registration  
o Limited liability 
o Separate legal entity  
o Lifting the corporate veil 
o The company compared with other forms of business organisations 

• Company registration 

• Revision questions 
 
“… the limited liability corporation is the greatest single discovery of modern times … Even 
steam and electricity are far less important than the limited liability corporation, and they 
would be reduced to comparative impotence without it.”   

- Nicholas Murray Butler, President of Columbia University, 1911 

 

What is a Company? 
 
Separate Legal Entity –  

• Perpetual Succession: continuance of business despite an owner’s death. 

• Limited Liability: shareholders are not personally liable for their company’s debts. 
 
Traditional Company Law Model: 
The Shareholder Primacy Model 

• Board of Directors 
o Company (A Separate Legal Entity) 

▪ S1, S2, S3, S4 
 
A Stakeholder View of the Company: 
The Stakeholder Model 

• Company 
o Board of Directors 
o Government 
o Community 
o Consumers 
o Customers 
o Employees 



o Stakeholders 
 
What is a Company? 

• A refined and more limited stakeholder or pluralistic corporate law model 

• Co. (Separate Legal Entity) 
o Customers/Clients 
o Employees 
o The Environment 
o Shareholders 
o Creditors 
o The Community/Society 
o Board of Directors 
o Government 

 
In Summary, what is a Company? 
An artificial entity recognised by the law as a legal person with rights and liabilities 

• Distinct from its shareholders, directors, officers and employees 

• Perpetual succession 

• Limited liability 

• Issuing of shares and transferability of shares 
Shareholders – regarded as “the owners” of the company 

• Or NOT ?!?!  What do shareholders actually “own”? 
Directors / Board of director – usually given the power to control the management of the 
company’s business 
 
S9 of the Corporations Act 2001 (Cth) defines a company to also include a company 
registered under the Act or its predecessors. 
 
What are Companies used for? 

• Usually used as a vehicle to run a business 

• Provides tax advantages 

• Advantage of limited liability to shareholders 
 
What Type of Companies? 

• Nearly 2 m registered 

• The majority operate small businesses 

• There are significantly more proprietary companies than public companies 

• More than 2000 companies are  listed on ASX 

• Company groups – common for large-scale businesses 
 
History of Company Law 
The British ‘Joint Stock Company’ as the Origin of the Modern Company 

• 17th Century 
o Joint Stock Companies 
o Unincorporated entities  
o Basis of the modern day company: 



o Shares transferable 
o Voting rights attached to shares 
o Profits distributed through dividends 

• Bubble Act 1720 (UK) 
o Speculation in joint stock shares 
o South Sea Company  
o Bubble Act – confines trading to the sale of shares in formally incorporated 

bodies 

• 1825 
o Bubble Act repealed 

• Joint Stock Companies Act 1844 (UK): Incorporation by registration 
o i.e. not by Royal Charter or Act of Parliament 
o Distinct legal entity with perpetual succession BUT shareholders did not have 

limited liability 
o “... legislative ancestor of modern company law.”  

• Limited Liability Act 1855 
o Liability of investors ‘limited’ to the amount they agreed to invest 
o Large amount of capital required to finance railways 
o “Limited” at end of company’s name warned of shareholder’s diminished 

liability 
 
The Joint Stock Companies Act 1856 (UK)  

• Consolidation of prior two Acts (1844 Act and 1055 Act) 

• Features: 
o Incorporation by registration; 
o Limited liability; 
o Introduced memorandum of association and articles of association  

• First example of a “modern” companies Act! 
o Influenced company law in Australia 
o Note: Until Federation, UK company law was in effect in Australia 

 
Company Law in Colonial Australia: Overview 

• Companies Act 1862 (UK) 
o Adopted by Australian colonies as their company law 

• Late 19th C Victorian Developments 
o Need for capital to fund gold mining prompted unique Victorian company law 

developments 
o 1871 – no liability mining company 
o 1896 – failures in the ‘land boom’ lead to restrictions on ‘proprietary 

companies’ – compulsory audit and annual presentation of financial 
statements 

• 1901 - Federation 
o s.51(xx) Constitution 
o The Parliament shall ... have power to make laws ... with respect to: - ... 

Foreign corporations, and trading or financial corporations formed within the 
limits of the Commonwealth 

o Each State retained its own company legislation 



• 1961 – 62 cooperative regime 
o States enacted uniform companies legislation 
o But the State Acts were not uniform and variations increased with time 

• Companies Act 1981 (Cth) 
o Cth Parl enacted Companies Act 1981 (Cth) (law in ACT and NT per s.122 of 

Constitution) 
o Each State enacted a Companies Code that was uniform with the Cth 

Companies Act 

• Corporations Act 1989 (Cth) 
o Cth legislated independently of the States to introduce a national scheme 

• NSW v. Cth (1990) 
o HC held that the Cth lacked power under the Constitution to make laws 

about the incorporation of companies 
 
Constitutional Crisis of Australia’s Corporations Laws: Section 51(xx) of the Australian 
Constitution 

• s.51(xx) empowers the Commonwealth Parliament (i.e. not the States) to:  
o “make laws ... with respect to ... foreign corporations, and trading or 

financial corporations formed within the limits of the Commonwealth” 

• Question:  
o Why would this section of the Australian Constitution prevent the 

Commonwealth Parliament from making legislation in relation to companies 
for the whole of Australia? 

 
New South Wales v Commonwealth (1989) 169 CLR 482 

• In 1989 Commonwealth Parliament passed new legislation (Close Corporations Act 
(1989) (Cth)) to deal with non-public companies in a single piece of legislation - 
“proprietary companies” would have been called “close corporations” after the 
legislation. 

• Powers of Commonwealth, under s 51(xx) of the Constitution, to pass such 
legislation challenged in New South Wales v Commonwealth (1989) 169 CLR 482: 

o NSW argued that the Commonwealth Parliament has no power under s 
51(xx) to form new companies only laws in respect of companies already 
formed 

o Commonwealth argued ‘formed’ serves to distinguish local trading or 
financial corporations from foreign corporations 

 
NSW v Cth (1990) 
Majority of the High Court (6:1) held that:  

• The word ‘formed’ is used in the past tense to refer to companies that have already 
been incorporated.  

• This means the Commonwealth can not rely on s.51(xx) to make laws about bringing 
new companies into existence (i.e. the process of incorporating companies) 

• Therefore the Commonwealth did not have the power to take over corporate 
regulation in Australia. 

• The High Court held that the Commonwealth did not have the power under s51(xx) 
of the Constitution to pass laws providing for the incorporation of trading and 



financial corporations and therefore the Commonwealth did not have the power to 
take over corporate regulation in Australia. 

 
Company Law in Australia: Overview 
Because of crisis created by s 51(xx) of the Constitution several artificial schemes have 
been developed to standardise and harmonise Company Laws in Australia 
Constitutionality of all them were challenged on several occasions! 
 

• 1991 Cooperative scheme – Corporations Law 
o Cth amended the unconstitutional Corporations Act 1989 – called the 

‘Corporations Law’ 
o Each State enacted legislation which adopted the Corporations Law to be its 

Corporations Law 
o Cth authorised the ASC (now ASIC) to exercise powers conferred by state 

legislation 
o Cross-vesting of jurisdiction in corporations law matters in the Fed Ct and 

state Supreme Courts 

• Re Wakim (1999) 
o HC held the cross vesting of jurisdiction was unconstitutional to the extent it 

conferred jurisdiction on the Federal Court with respect to matters under 
state law (i.e. the Corporations Law of each state) 

• R v. Hughes (2000) 
o HC cast doubt on the constitutionality of a scheme because it involved the 

states (under their respective Corporations Laws) conferring powers on 
Commonwealth officers  

 

Corporations Act 2001 (Cth) 
Referral of state powers to the Parliament of the Commonwealth 

• Referral affected under s 51(xxxvii) of the Constitution 1900 (Imp): 
o “The Parliament shall, subject to this Constitution, have power to make laws 

for the peace, order, and good government of the Commonwealth with 
respect to: 

o “(xxxvii)  matters referred to the Parliament of the Commonwealth by the 
Parliament or Parliaments of any State or States, but so that the law shall 
extend only to States by whose Parliaments the matter is referred, or which 
afterwards adopt the law;” 

• In 2001 States and Territories unanimously agreed for 5 years 

• Passed this along with the Australian Securities and Investments Commission Act 
2001 (Cth). 

 
The Road to Company Law Harmony in Australia 

• In the beginning, company law was regulated by each State 

• Attempts to cooperate to harmonise law ultimately unsuccessful 

• Cth tried to take control and legislate for all States in 1989 

• HC said the Commonwealth did not have the power under s.51(xx) 

• States referred powers to the Cth 



• Today: Corporations Act (2001) Cth  
 
The Road to Company Law Harmony in Australia 

• Today, companies are regulated by Commonwealth legislation, the Corporations Act 
2001 (Cth)  

• Originally, company law was regulated by each State (and the Commonwealth on 
behalf of the Territories) 

• This fragmented ‘federal’ system resulted in 7 separate sets of legislation that 
regulated company law in Australia 

• Throughout the 20C, attempts were made to cooperate between the States and 
Commonwealth to achieve a uniform companies law 

• These attempts were not very successful, so in 1989 the Commonwealth tried to 
take control and legislate for all States (so there would be just one piece of 
legislation) 

• Problem: s.51(xx) of the Australian Constitution 

• HC in NSW v Cth (1990) said the Commonwealth did not have the power under 
s.51(xx) of the Constitution to legislate in relation to the ‘incorporation’ of 
companies 

• After this, the States all agreed to refer their powers in respect of companies to the 
Commonwealth 

• Commonwealth then passed the Corporations Act 2001 (Cth) 
 

Regulators 
• Australian Securities and Investments Commission 

• Australian Securities Exchange 

• Takeovers Panel 
 
The Australian Securities & Investments Commission (ASIC) 

• Primary corporate Regulator for administering the Corporations Act and regulating 
Australia’s companies, financial markets and financial services, as well as service 
providers who deal and advise in investments and financial products. 

o Ensures Corporations Act is complied with 

• ASIC Act 2001 (Cth) 
o Commonwealth Agency (b/c referral of State power) 

• Role and functions 
o Registers new companies (and Business Names), Grant Australian Financial 

Services Licences 
o Register Auditors and Liquidators 
o Regulation of financial services and markets (ban users) 
o Powers of investigation to ensure compliance with of the Corporations Act 

2001 (Cth) – ASIC Act 2001 provides wide powers to do so 
o Power to bring legal proceedings: ASIC Act s50, in the public interest 
o Promote investor and financial trust and confidence ensuring fair, orderly 

and transparent markets. 

• Powers include:  
o Investigate breaches of the Corps Act: ensuring compliance with provisions 



o Instigate civil proceedings and criminal prosecutions (concurrent with DPP) 
o Advises ministers on necessary changes to the Corps Act 
o Educational role 

 
The Australian Securities and Investments Commission (ASIC) 

• Australian Stock Exchange (ASX) 
o Takeovers Panel 
o Financial Reporting Council (FRC) 
o Australian Accounting Standards Board (AASB) 
o Parliamentary Joint Committee on Corporations and Financial Services 
o Auditing and Assurance Standards Board (AuSB) 

 
Australian Stock Exchange 

• Private Company  

• Public companies that ‘list’ on the stock exchange ‘contract’ with the ASX that they 
will comply with the Listing Rules 
 

Takeovers Panel 

• A peer review body with at least 5 members 

• Important part of the machinery for the control of company takeovers (formerly, 
these powers were held by the Courts) 

• Has power to declare ‘unacceptable circumstances’  

• Resolves disputes about takeovers. 
 
Recent Reforms 

• Insolvency Law Reform Act 2016 (Cth)  

• Corporations Amendment (Crowd-sourced Funding) Act 2017 (Cth)  

• Professional Standards of Financial Advisers) Act 2017 (Cth) 

TOPIC 1: Registration and its Effect 
 
Concepts 

→ Registration 
→ Perpetual succession 
→ Limited liability 
→ Separate legal entity (Separate from shareholders, directors, employees, creditors, etc.) 
→ Corporate veil 

 

Effects of Registration 
• Company comes into existence on registration (s119) 

• Powers of a company as a body corporate are listed in s124(1) and includes legal 
capacity to: 

o Own property 
o Contract 
o Sue and be sued 
o Issue shares 
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