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Offer  
 

 

Definition:  
 An offer is a statement by the offeror 

 That s/he is willing to enter into a legally binding agreement 

 With the offeree 

 On specific terms 

 Identifying an offer:  
- Can you answer YES or NO to the “offer” 

 Case:  Carlill v Carbolic Smoke Ball  
 

 

 

 

 

 

 

 

 

 

 

 

Basic Rules:  

 RULE: Crucial issue is whether it would appear to a reasonable person (OBJ) in the 
position of the offeree that an offer was intended, and that a binding agreement 
would be made upon acceptance (Carbolic Smokeball) 

 RULE: An offer must take the form of a proposal for consideration which gives the 
offeree an opportunity to choose between acceptance and rejection (Brambles 
Holdings, per Heydon JA) 
 

A proposal only amounts to an offer if: 

 The person making it indicates that an acceptance is invited and will conclude the 
agreement between parties. 

 It takes the form of a proposal which gives the offeree an opportunity to choose 
between acceptance and rejection. 

Carlill v Carbolic Smoke Ball Co [1893] – Nature of Offer 

Offer and Acceptance- Unilateral Contract 
Facts:  

 The defendants manufactured a device called a ‘carbolic smoke ball’ which 
claimed to prevent colds and influenza.  

 They placed an ad for the in a number of newspapers stating that they will pay 100 
pounds to any person who contracts the illnesses after using their product three 
times daily for two weeks. 1000 pounds had been deposited into the bank to show 
their sincerity.  

 The plaintiff purchased CBS product and used it according to the directions from 
20th November 1891 until 17 January 1892 when she contracted influenza. The 
judge concluded that she was entitled to the 100 pounds. The defendant appealed.  

 
Issue:  Was the advert by CBS a valid offer? And was the compliance with the advert a 
valid acceptance? 

 
Held:  The court found in favour of Mrs Carlill. LINDLEY LJ stated: “An offer can be made to 

all of the world, and can be accepted by performance of the conditions. As a general proposition, 

when an offer is made it is necessary that acceptance must be notified in order to constitute a 

binding contract.  But a person may show “by his language and from the nature of the transaction 

that he does not expect and does not require notice of the acceptance” "Whether it would appear to a 

reasonable person in the position of the offeree that an offer was intended and that a binding 

agreement would be made upon acceptance." Appeal dismissed 



 It appears to a reasonable person in the position of the offeree that an offer was 
intended Carlill v Carbolic Smoke Ball & Gibson v Manchester City Council.  

 Communication which "uses the language if command" and "peremptorily requests" 
may not be regarded as an offer Brambles Holdings v Bathurst City Council. 

 Puffery is not an offer Carlill v Carbolic Smoke Ball. 

 A supply of information is not an offer Re Webster 1975. 

 Invitation to treat is not an offer Pharmaceutical Society v Boots Cash. 
 

Invitations to treat:  
An invitation for others to make offers or enter negotiations is not in itself an offer waiting 
for acceptance. 

o Goods for sale 

 Pharmaceutical Society of Great Britain v Boots Cash Chemists - "the contract is not 
completed until, the customer having indicated the articles which he needs, the 
shopkeeper, or someone on his behalf accepts that offer". 

  

Gibson v Manchester City Council  

What constitutes a valid offer 
Facts:  

 Manchester City Council, controlled by the Conservative Party, adopted a scheme 
allowing tenants of council housing to purchase the freehold title to their homes 

 The council wrote a letter to Robert Gibson in relation to the council house he was 
renting stating that they may be willing to sell him the house at a nominated 
purchase price. He was to complete an application if he wish to purchase the house. 
He filled out the form and returned it to the council but left the purchase price blank.  

 The council decided to abandon the scheme and only complete the sales for which a 
binding contract had been concluded. Council denied that there was a binding 
contract with Gibson but the court found because there was offer and acceptance it 
was legally binding. The Council appealed this decision.  

 
Issue: Do the words “may be willing to sell” consist of a contract? 

 
Held: No valid offer.”May be willing to see" did not constitute an offer from the council, so 
no contract was formed. The court held that the council’s letter was not an offer as it stated 
that “The Corporation may be prepared to sell the house to you”. There was never an offer 
available for Mr Gibson to accepted, therefore, no contract had been formed and by extension 
the council had not been in breach. The processes of negotiation must be distinguished from 
the actual contract. 

 



 
Tenders 

 Involves each interested party submitting a single bid without knowing what other 

bids have been made. 

 A person calling for tenders is generally an invitation to treat and can stipulate the 

basis on which the tender process will be conducted and will be bound by any 

conditions they say will govern the tender process. Harvela Investments Ltd v Royal 

Trust Co of Canada Ltd - promise to accept the highest bid, when the highest big 

received it complete the contract. 

 Obligations imposed on tenders, such as obligation not to withdraw their tenders 

Black and Flyde Aero Club Ltd v Blackpool Borough Council & Hughes Aircraft Systems 

International v Air services Australia.   

 Tenders are regarded as offers awaiting sellers acceptance Spencer v Harding E. 

 

 
- Ticket case 

 Courts usually regarded the issue of the ticket as an offer which can be accepted or 
rejected by the passenger after the passenger has had a reasonable opportunity to 
consider the conditions on the ticket MacRobertson Miller Airline Services v Commission 
of State Taxation WA. 

 

Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd [1953]  
Invitation to treat 

Facts:  

 Boots is a self-service shop with one part of which certain drugs were displayed with part of the 
shop displayed under the control of a registered pharmacist.  

 Under the Pharmacy and Poisons Act 1933 (UK) made it unlawful for a person to sell certain drugs 
unless “the sale is effected by, or under the supervision of, a registered pharmacist.” 

 
Issue: Was displaying the goods a valid offer? 
 
Held: Court found in favor of Boots on the basis that a sale was when binding contract came into existent. 
Therefore, a contract was not formed at the point when the product was picked up from the shelf of the self-
store. The contract was formed when the product was taken to the pharmacist for payment and therefore the 
sale/contract was made under the supervision of a registered pharmacist. The self-service system did not 
amount to an offer, it rather amounted to an invitation to the customer to buy the product.  
Somervell LJ: "an ordinary shop, although goods are displayed and it is intended that customers should go and choose 
what they want, the contract is not completed until, the customer having indicated the articles which he needs, the 
shopkeeper, or someone on his behalf, accepts that offer.  Then the contract is completed." 

 


