
TORTS EXAM NOTES – T1 2018 
 
The Nature of Torts 

• A ‘miscellany’ of civil (non-criminal) wrongs 

• Non-criminal conduct that gives rise to causes of action with civil remedies 

• Can be defined as an actionable, wrongful act, other than breach of contract, done 
intentionally or negligently or in circumstances involving strict liability. 

• A tort is wrongful conduct that is susceptible to a civil remedy, the primary remedy 
being compensatory damages.  The ‘wrongfulness’ of the defendant’s conduct is 
adjudicated by societal standards as interpreted by judges.  A person who commits a 
tort is called a ‘tortfeasor’. 

 
Primary Objective: Compensate for Loss 
Also: 

- Normative (standard-setting) 
- Punitive (punishment) objectives 
- Acts as a Deterrent (by virtue of first function) 
- Loss spreading (spreading loss from victim to others) 

(e.g. Statutory Compensation Schemes, TAC, WorkCover, Property, Public Liability 
Insurance) 
 
The primary function of torts law is to provide compensation to persons who suffer loss as a 
result of the tortious conduct of others.  However, it also has a normative function in that it 
sets standards of acceptable behaviour for people in society 
 
An injury is a ‘serious injury’ where the plaintiff has suffered a 30% or greater impairment, 
or where the ‘narrative test’ is satisfied:  Transport Accident Act 1986 (Vic), 93; Workplace 
Injury Rehabilitation and Compensation Act 2013 (Vic), Part 7.   
 
Classification of Torts (Protects the Following Interests) 

• Right to physical integrity 

• Right to freedom from serious and unreasonable interference 

• Right to privacy 

• Legal interest in freedom of movement 

• Right to use land 

• Rights to free belief and opinion 

• Rights to free social and commercial exchange without economic or physical duress 

• Rights to property 
 
Law of Torts can be divided into three main taxonomic categories 

• Statutory Torts 

• Trespass (Battery, Assault, Trespass to Land/Goods) 

• Action on the Case (Nuisance, Slander, Defamation) 
 

 
 



Legislative Tort Reforms 

• Community outcry regarding cost of public liability and/or professional indemnity 
insurance, amateur sporting associations, medical professionals, councils. 

• Sustained lobbying by insurance industry 

• Led to ‘Ipp Report’ in Sept 2002, which recommended reform 
o Each jurisdiction has introduced reforms - only Vic reforms examinable:  see 

Wrongs Act 1958 

• Reforms commonly provide for: 
o Codification of the elements of negligence and provisions dealing with 

controversial areas such as: 
▪ Obvious risks 
▪ Recovery for psychiatric injury 
▪ Damages reforms:  sets thresholds to prevent minor claims 

and imposes damages caps (see below) 
▪ Good Samaritan, volunteer and food donor protection 
▪ caps damages awards for various heads of damages (by varying 

formulae) 
▪ prevents claims for minor injuries by introducing threshold 

requirements in negligence cases (eg, the injury must be ‘significant’). 
▪ introduces structured settlements for personal injury awards 
▪ protects providers of recreational services by permitting waiver and 

voluntary assumption of risk of injury agreements with consumers, 

(these provisions are contained in the Australian Consumer Law and 
Fair Trading Act 2012 (Vic) rather than the Wrongs Act; 

▪ provides that an apology will not amount to an admission of liability. 
 
Damages Awards: Living Plaintiffs 
Goals are to; 

• Deter tortious conduct and/or; 

• Compensate claimants for harm sustained as a result of the wrong, to put them back 
in the position they were in prior to the wrong occurring 

 
There are three broad categories of damage: 

1.  Compensatory damages 
2.  Aggravated damages, and 
3.  Exemplary damages. 

 
1. COMPENSATORY DAMAGES 

a) General Principals of Compensation 
 

Four fundamental principles of compensatory damages awards 

• There are four fundamental principles of damages assessment as stated in Todorovic 
v Waller (1980) 150 CLR 402 

 
1. Objective of a damages award is to place the plaintiff in the position she would have 

occupied if the tort had not occurred. P to be put in the (monetary) position as if the 
injury had not been sustained 



2. Must award damages ‘Once and For All’ – Lump Sum 
 
Once and for all rule (past and future losses all in one payment): Cannot be varied after 
damages have been awarded. Courts must make predictions about the plaintiff’s future 
health, employment, etc. 
 

• Fetter v Beal (1701) 
o The plaintiff cannot later return to the court seeking more damages if her 

injuries turn out to be far more serious than originally assessed 

• Murphy v Stone Wallwork (1969) 1 WLR 1023 
o if the plaintiff suffers greater loss from an accident than was anticipate at the 

time of trial, he cannot come back for more damages. This is the same for the 
defendant if the loss if less than was anticipated. 

• Gilchrist v The Estate of the Late Sara Alexander Taylor (2004) 
o 12-year-old girl was hit in the head with a golf ball by her brother. Same day 

she was treated and operated on. She was left with serious neurological 
deficit and suffered from frequent seizures. Suing hospital doctors for 
negligence. Claim was settled for 2.5 million plus costs. She died the next 
month. Didn’t provide a clause for possibility of early death. Could not 
recover money given after death. 

o Nor can the defendant later return to the court seeking repayment of part of 
the damages if the plaintiff’s injuries turn out to be far less serious than 
originally assessed. 

 
Vicissitudes of Life adjustments are made upwards and downwards to damages to reflect 
these vicissitudes. Reduction is frequently around 5%-20%. Will always depend on the 
plaintiffs own unique circumstance. 
 
Wynn v NSW IMC, Malec v JC Hutton (HCA, 1990) 

• Illustrated how the courts adjust damages upwards and downwards when taking 
into consideration personal circumstances of that particular plaintiff. 

 
Malec v JC Hutton (HCA, 1990) 

• While working between 1972 and 1980 in D’s abattoir P contracted brucellosis due 
to D’s negligence, in the period 1975-1977. But by 1983 the condition was no longer 
present.  

• Since 1979 he suffered a neurotic condition that was a consequence of the 
brucellosis. This rendered him unemployable 

• From 1982 he suffered from a back condition that was unrelated to the 
employment. This back condition alone rendered him unemployable. 

• Trial judge, held that, on the balance of probabilities (BOP), the neurotic condition 
was not related to the brucellosis 

• FC of Qd SC, held that, on BOP, neurotic condition was related to brucellosis but it 
was ‘likely’ on BOP that P would have suffered neurotic condition anyway because of 
his non-work-related back condition 



• Was held at common law that on the balance of probabilities whether an event has 
occurred the probability of the event occurring must be greater than the probability 
of it not occurring. Vice-versa, 50% probability means it did not happen, not enough. 

• Deane, Gaudron and McHugh JJ: (Judgement) 

• Future and hypothetical events to be distinguished from past events (that had 
happened before trial) 

• Balance of probabilities analysis not appropriate to future events which involve 
prediction/conjecture and are not susceptible of exact proof 

• Damages must be discounted for the probability that the future event would occur 
and the plaintiff would suffer the same loss independently of the tortious accident 
due to a pre-existing medical condition  

• Future event only to be ignored where it is speculative (less than one per cent) 

• Applied to this case: 
o no certainty that M’s back condition would have led to the same psychiatric 

condition; it could be said only that there was a chance this would occur.  
o Damages for pain and suffering and for gratuitous care to be reduced by the 

chance that a similar psychiatric condition would have developed from 
factors unconnected with d’s negligence (the back injury) 

 
Malec v JC Hutton (HCA, 1990) 
The High Court rejected the argument that a future event would only be taken into account 
if it was more probable than not that it would have occurred.  The court restricted the 
balance of probabilities test to the question whether past factual events had occurred.   
 
The High Court referred the matter back to the Master to assess the exact probability that (1) 
Mr Malec’s back condition would have made him unemployable in the future and (2) the back 
condition would have caused the onset of the same neurotic illness.  Deane, Gaudron and 
McHugh JJ indicated that (at pp 644-45): 
 
Structured Settlements: s 28N 
 
Part VC of the Wrongs Act now provides for structured settlements, that is, for periodic 
payment of all or part of a damages payment.  Section 28N provides that the court can 
approve an agreement by the parties to a claim for damages for personal injury to settle 
that claim by way of a structured settlement. 
 
The Income Tax Assessment Act 1997 has been amended to ensure that periodic payments of 
an award of damages on a claim for personal injury will not be taxable.  However, it is 
important to note that this reform only applies where the parties have agreed to settle the 
claim by way of periodic payments, and that the court has no power to order a structured 
settlement in the absence of such agreement.  Thus, if the matter proceeds to trial and 
judgment, the court must award a lump sum. 
 

• BUT courts can now approve agreement to settle by a structured settlement 

• S28N Wrongs Act 

• Advantages: financial management + future reassessment 



• Limitations: no power to order parties to enter into a structured settlement + only 
applies to settlements 

 
3. The court doesn’t care how the plaintiff spends the money, or even if the plaintiff 

spends the money. 
o Court will award damages even if the plaintiff will not spend them, e.g. 

because the plaintiff is permanently unconscious: Skelton v Collins (1966) 
o A secondary consequence is that a plaintiff will be entitled to compensation 

for services (provided gratuitously by a family member) which are needed as 
a result of the injury caused by another. 

o Damages for ‘gratuitous attendant care services’ (aka Griffiths v Kerkemeyer 
damages) 

o However, if damages are awards as a lump sum, and the defendant’s 
negligence has rendered the plaintiff unable to manage the money, the 
plaintiff is entitled to recover for the cost of managing the fund into which 
that lump sum is paid: Gray v Richards {2014} HCA 40 

 
4. The plaintiff bears the burden of proof on damages, onus is on the plaintiff to prove 

the loss or injury. 
 

Some Terminology 

• Special Damages: 
o Can be quantified with a degree of precision (past economic loss) 

• General Damages: 
o Can not be quantified with a degree of precision (future economic loss, non-

economic loss) 

• Nominal Damages: 
o Awarded for an infringement of a personal right, but where no damage has 

occurred. 
o Available for torts actionable per se such as trespass to land and battery 
o Often range of $5k to $15k 

• Contemptuous Damages: 
o same as above, however a derisory amount (e.g. $1) in recognition that the 

claim is unmeritorious + P might be liable for costs. 
 
Legislative Reform 

• Significant legislative reform – Part VB and Part VBA of the Wrongs Act 
o ‘caps’ and thresholds on damages (see below) 

 
Important note:  reforms N/A where ‘the fault concerned is an intentional act done with 
intent to cause death or injury or that is sexual assault or other sexual misconduct’:  ss 28C, 
28LC. 
 
NOTE:  source of damages award is the common law NOT the Wrongs Act – the Act merely 
modifies common law principles 
 
Further Changes 2015 



• Following Adjusting the Balance: Inquiry into Aspects of the Wrongs Act 1958 (VCEC 
Report), which was made public on 1 September 2014 

• Wrongs Amendment Act 2015 (Vic) amended Wrongs Act 1958 (Vic) 

• Applies from 19 Nov 2015 to all proceedings, including proceedings already on foot 
 
Most significant changes (see below) to: 
s 28F: ‘cap’ on loss of earning capacity clarified 
s 28G: ‘cap’ on non-eco loss increased 
s 28ID, 28IE ability to care for others head confirmed  
s 28LB: ‘threshold’ on non-eco loss lowered and clarified 
 
Heads of Compensatory Damages 

• Economic Loss (pecuniary damages) 
o Medical, hospital, rehabilitation expenses 
o Includes damages for gratuitous attendant care services 
o Loss of earning capacity 

• Non-Economic Loss (non-pecuniary damages) 
o Pain and suffering 
o Loss of amenities of life 
o Loss of enjoyment of life (s 28LB) 
o Plus, loss of expectation of life 

 
Economic Losses 

i) Medical and Hospital Expenses 
 
Actual Medical Expenses 

• Sharman v Evans (1977) (Gibbs and Stephens JJ): determined ‘reasonableness’ of an 
expense. Claimant became a quadriplegic, as well as losing the ability to speak. 
(expenses will be reasonable if they are incurred in treating or coping with injuries) 

• Court refused to order the cost of home care on the basis that it would be 
unreasonable.  The court said that home care (usually 3-4 times more expensive 
than hospital care) will be awarded only where the expense is reasonable in terms of 
conferring a significant health benefit on the plaintiff.  This health benefit might be 
physical or psychiatric, however it will not be enough merely to show that the 
plaintiff would be happier being cared for at home. 

• The plaintiff, in order to recover the cost of home care, must establish that her 
physical or psychiatric condition will be improved by living at home. 

• In Diamond v Simpson (No 1) (2003) Aust Torts Rep 81-695 the plaintiff suffered 
cerebral palsy as a result of a negligent forceps birth by the defendant medical 
practitioner.  The plaintiff succeeded in recovering damages for the cost of having a 
home purpose-built for her or modified for her disabilities.  However, the New South 
Wales Court of Appeal rejected her claim for the costs of modifying her parents’ home, 
as she would no longer be living there.  It also rejected her claim for the costs of 
modifying a holiday house owned by her parents as the house was only used for a few 
weeks a year. 

• Modern community attitudes to the disabled: Altmann v Dunning (1995) 



• Damages for loss of amenity increased to take into account a lifetime in hospital 
care, including cost of outings to break the monotony of hospital life 

• Damages for loss of earning capacity reduced to take into account saved expenses 
resulting from hospital care. 

 
Gratuitous Care Damages 

• Known also as ‘Griffiths v Kerkemeyer damages’, or ‘gratuitous care damages’ 

• These damages are awarded on the basis of the need of the plaintiff for the care, not 
the cost to the plaintiff of obtaining that care, and the court does not concern itself 
with whether or not the plaintiff will reimburse the provider:  Kars v Kars (1996) 187 
CLR 354. 

• In Kars v Kars the High Court awarded damages for gratuitous attendant care 
services, even though it was the tortfeasor who was providing the services 
gratuitously to the plaintiff.  The Court rejected as artificial the defendant’s 
argument that this would result in double compensation to the plaintiff.  The Court 
pointed out that the plaintiff’s need stays the same, regardless of who provides the 
services, and that the defendant would not be paying twice for the same services. 

• The High Court in these cases have emphasized that the award is for the plaintiff’s 
need for the services 

• In Van Gervan v Fenton the High Court emphasized that gratuitous care damages 
are to be awarded on the basis of the market value of the home nursing care, and 
not by reference to the income that was lost by the carer.   

o Griffiths v Kerkemeyer (1977) (supplement) 
o Legal principle and pragmatism favours the award 
o Entitlement arises from P’s need for the services 
o Irrelevant whether P will reimburse the carer 
o No guarantee carer will provide services for rest of P’s life. 
o Awarded even if tortfeasor is care provider - Kars v Kars (1996) 

 
s.28B: Gratuitous Attendant Care Services 

• Does Wrongs Act allow for G v K (GACS) damages?  
o Yes, but provides threshold criteria and caps 

 
Gratuitous attendant care services defined in s 28B as meaning attendant care services: 

 
(a) that have or are to be provided by another person to a claimant; and 
(b) for which the claimant has not paid or is not liable to pay; 

 
It refers to ‘attendant care services’, defined in s 28B as any of the following: 

a) Services of a domestic nature 
b) Services relating to nursing 
c) Services that aim to alleviate the consequences of an injury 

 
s.28IA(1): Threshold Criteria 
Limitation on damages for gratuitous attendant care; 

(1) No damages may be awarded to a claimant for gratuitous attendant care 
services unless the court is satisfied that—  

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s43.html#damages
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s28lb.html#claimant
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s28b.html#gratuitous_attendant_care_services
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s28b.html#gratuitous_attendant_care_services
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s43.html#court


a) there is (or was) a reasonable need for the services to be provided; and  
b) the need has arisen (or arose) solely because of the injury to which 

the damages relate; and 
c) the services would not be (or would not have been) provided to the claimant but 

for the injury. 
 

o See Woolworths Ltd v Lawlor:  difference between pre-accident and post-accident 
care awarded 

o Lawlor fell on a moving walkway while on leave from work in a shopping 
centre. Accident was due to defendants negligence. She suffered 
aggravations of pre-existing degenerative conditions in both neck and lower 
back. Court found that as a result of these aggravations she suffered major 
interference in her general amenity of life, which made her frequently seek 
anti-inflammatories. She returned to work after leave with no loss of income 
resulting from the injuries. 

o She was unable however to full resume her previously very active community 
involvement. She received damages for non-economic loss and was assessed 
at 30%. Awarded $126,453.60. 

 
s.28IA(2): Preclusion   
Further, no damages may be awarded to a claimant for gratuitous attendant care services if 
the services are provided, or are to be provided— 

(a) for less than 6 hours per week; and 
(b) for less than 6 months 

 
This is a preclusion, i.e. prevents P recovering GACS damages where both conditions met. 
 
Meaning of s28IA(2) Preclusion? 
Ambiguous provision –  

• Better view:  Preclusion on recovering GACS only where both conditions satisfied – ie, 
if P requires services for less than 6 hours per week and for less than 6 months 

On this view, s 28IA(2) will not preclude recovery if P can show that s/he either needs the 
services for more than 6 hours per week or for more than 6 months 
See Harrison v Melhem (NSWCA, 2008), (supplement, ch 11)  

• Identified possible ambiguity in NSW equivalent provision : Mason J at [195]- 

• Courts must interpret the words used by Parliament, not seek to divine the subjective 
‘intention’ of Parliament: Mason J at [14], [16] 

• Provision precludes P from an award, it does not provide for conditions for P to qualify 
for an award 

• ‘and’ is a conjunctive term; nothing in provision which displaces this ordinary and 
natural meaning of the word: Mason J at [17] 

 

• Underlying policy is unfairness to P and P’s family and friends should the voluntary 
support should go unrewarded when provided over and above what could reasonably 
be expected on the basis of ordinary human bonds and affection: Mason J at [18] 

• Here, policy choice that unfairness threshold reached where either condition is met: 
Mason J at [20] 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s43.html#injury
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s43.html#damages
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s28lb.html#claimant
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s43.html#injury


o Victorian Court of Appeal reached same conclusion in Alcoa Portland 
Aluminium Pty Ltd v Victorian WorkCover Authority [2007] VSCA 210, [39] 

• Conflicting authority in QLD:  Kriz v King [2006] QCA 351 
o NSW legislation subsequently amended to resolve ambiguity; s 28IA(2) has not 

been amended in 2015 amendments (presumption: this interpretation is 
correct) 

 
No requirement in s 28IA(2) of 6 consecutive months, does not have to be consecutive. 
Contrast s 28ID (below) 
 
Loss of Ability of Claimant to Care for Others (Dependants) 

• At common law not available as a separate head of damages:  CSR Ltd v Eddy [2005]  

• The High Court of Australia held in CSR LTD v Eddy [2005] HCA 64 that these 
damages are not available as a separate award at common law.  The court held that 
the focus must be on the needs of the plaintiff not on the needs of third parties.  
Thus, while the plaintiff can recover a sum as part of non-economic loss for the 
frustration and anxiety of not being able to continue to care for a loved one, the 
plaintiff cannot recover as a special item an amount representing the market value 
of this care. (Now Changed) 

• Vic Wrongs Act:  provides a statutory entitlement damages for loss of ability to 
provide services to family members: s 28ID(1). 

 
s.28ID Court may award damages for loss of capacity to provide gratuitous care to 
dependants (new statutory head) 
(1) Despite anything to the contrary at common law, a court may award damages to a 
claimant for any loss of the claimant’s capacity to provide gratuitous care to the claimant’s 
dependants. 
 
Note This section and section 28IE do not apply to certain actions for damages—see 
section 28IF. 
 
(2) However, a court may only do so if the court is satisfied that— 

a) in the case of any dependants of the kind referred to in paragraph (a) of the 
definition of dependants—the claimant provided the care to those dependants 
before the time that the liability in respect of which the claim is made arose; and 

b) the claimant’s dependants were not, or will not be, capable of providing the care 
themselves because of— 
i)  their age; or 
ii) their physical or mental incapacity; and 

c) there is a reasonable expectation that, but for the injury to which the damages 
relate, the gratuitous care would have been provided to the claimant’s 
dependants— 

i) for at least 6 hours per week; and 
ii)  for a period of at least 6 consecutive months; and 

d) there will be a need for the care to be provided for those hours per week and that 
consecutive period of time and that need is reasonable in all the circumstances. 



(3) In determining the amount of damages (if any) to be awarded to the claimant for any 
loss of the claimant’s capacity to provide gratuitous care to the claimant’s dependants, a 
court— 
a) may only award damages for that loss in accordance with this section and section 28IE; 
and 
(b) must not include in any damages awarded to the claimant for non-economic loss a 
component that compensates the claimant for the loss of that capacity. 
 
s.28ID(2): Circumstances in which court may award damages under this head. 
 

(a) Except in the case of unborn children (see below), the court must be satisfied that the 
claimant provided care to those dependants before the time at which the liability in 
respect of which the claim is made arose, and   

o But what of, e.g., elderly parents? Grandchildren? Not limited to persons 
whom P had a legal obligation to maintain: Amaca Pty Ltd v Novek [2009] 
NSWCA 50, e.g. children, g/children (provided car at time of injury) 

(b) The court must be satisfied that the dependants were incapable of having provided, 
and are incapable of providing in future, the care because of their age or physical or 
mental incapacity, and   

o Contrast s 28IA(2) Seems clear from the wording of the provision that these 
are cumulative provisions  

(c) Thirdly, the court must be satisfied that there is a reasonable expectation that, but for 
the injury to which the damages relate, the care would have been provided to the 
dependants for at least 6 hours per week for at least 6 consecutive months, and  

(d) Fourthly, that there will be a need for the care to be provided for those periods in 
future, and that need must be reasonable in all the circumstances. 

o S 28IE:  same caps as for GCD 
 
s.28IE: Calculation of damages for gratuitous care 
(1) If the court is satisfied that a claimant would have provided gratuitous care to his or 
her dependants for not less than 40 hours per week, the amount of damages that may be 
awarded to the claimant for any loss of the claimant's capacity to provide that care must not 
exceed—  

(a) the amount per week comprising the amount estimated by the Australian 
Statistician as the average weekly total earnings of all employees in Victoria for— 

 
If the services are to be provided for less than 40 hours per week the damages are to be 
pro-rated (an hourly rate of one-fortieth of $1,111.10, or $27.77 per hour).    
 

ii) Loss of Earning Capacity 
 

• NB: Difference b/n past loss of earnings (b/n injury and date of trial) and loss of 
capacity to earn income into the future (from date of trial to retirement).  

• Calculating LOEC: multiply P’s pre-accident or ‘without injury’ earnings x weeks left in 
P’s pre-accident working life 

• If negligence shortened life expectancy, P awarded LOEC for the ‘lost’ years: Sharman 
v Evans, i.e., damages calculated on basis of pre-accident life expectancy 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/vic/consol_act/wa1958111/s43.html#court
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