
Summary 
• Who owes directors duties? 
• Duty of good faith 
• Duty of care 

o Defence of business judgement rule 
o Defence of delegation 
o Defence of reliance 

• No profit and no conflict rule 
• Misuse of position and misuse of information 
• Material personal interest 
• Voting restrictions on interested directors 
• Members’ Remedies  
• Statutory Derivative Action 
• Statutory Remedy for Oppression 
• Injunction remedy 
• Winding up s461  
• Winding up in insolvency  
• Voidable transactions 
• Directors duty – insolvent trading s588G 
• Members Meetings (Shareholder Activism) 
• Civil Penalty Provisions 
• Criminal Penalty Provision  



Statutory Remedy for Oppression 
 
Fact pattern 

• Essentially, an oppression claim will be a claim by the shareholder that the 
management of the company is somehow corrupt 

• Exclusion from management in the company  
• Lack of information being provided by the directors to the member  
• Attempts to force the member to sell their shares 

 
Standing 
As a member [x] has standing s234(a) and can claim oppression remedy. 

• S234(a) member 
• S234(b) Former member of a company in limited cases (if relevant to circumstances 

where they ceased to be a member) 
• S234(d) A person considered appropriate by ASIC 

 
Conduct by whom? 
Conduct does not require that conduct be carried out by particular category of people such 
as directors or majority shareholders. It is oppression by anyone who is taking part in the 
conduct of the affairs of the company Re HR Harmer 

• Controlling shareholder 
• Persons with de facto control of corporation 
• Class of shareholders 
• Conduct of a related company 

 
S232 Grounds for Court Order 
Per s 232, the Court may make an order under s233 if: 

• S232(a) the conduct of a company's affairs; (e.g. 
failure to pay dividends)  

o ‘Affairs’ defined broadly in s 53 (i.e. will easily be made out on hypo facts)  
§ Conduct that relates to membership, control, business, trading, 

transactions, dealings of company 
§ Internal management and proceedings 
§ Ownership of shares in the company 
§ Power over voting rights and disposal of shares 
§ Audit of company 

o Applies to both acts and omissions (conduct does not need to have happened) 
And is either: 

• (d) contrary to the interests of the members as a whole; (RARE) or   
• (e) oppressive to, unfairly prejudicial to, or unfairly discriminatory against, a 

member or members whether in that capacity or in any other capacity 
 

Is the conduct oppressive/unfairly prejudicial/unfairly discriminatory per s 232(e)  
• These words are read as a compound test per Thomas v HW Thomas 
• Is there a legitimate business reason for the conduct of the directors that is bona 

fide and for a proper purpose? Wayde 



o The court will give respect to the decision of the board where there is nothing 
to suggest unfairness: Wayde v NSW Rugby League. Where there is a visible 
departure from the standards of fairness the court may itself be required to 
decide where the balance of competing interests lies: Wayde v NSW Rugby 
League. 

o Must really be acting in their own interests 
o Combination of things OTF. 

• Main question is removing fundamental rights attached to shares? 
• Re Trivoli: Show that behaviour financially detrimental to member’s interests 

Not oppressive: 

• Managing company in conservative but otherwise proper manner 
• Mere failure to pay dividends – reasonable expectation of members Roberts v 

Walter Developments 

Oppressive 

• Pays themselves excessive salaries at the expense of paying dividends to 
shareholders Sanford v Sanford 

• Redirects company’s business to themselves/another company which they have an 
interest in to advance their own affairs Scottish Co-op Wholesale Society Ltd 

• Runs the company in their own interests and ignores the interests of minority 
shareholders Re Spargos Mining NL 

• Excludes a minority shareholder from being involved in the management decisions of 
the company Fexuto Pty Ltd v Bosnjak Holdings Pty Ltd 

• Diversion of 
corporate business 

• Manipulation of 
voting power 

• Group interests 
favoured over 
corporate interest 

• Failure to give 
access to 
corporate 
records/info 

• Running company 
for personal 
agenda 

• No meetings 

• Inability to sell minority 
shares Conservative 
management 

• Low dividends; high but 
reasonable directors 
fees 

• Failure to pay dividends  
• Low dividends 

 

OR contrary to interests of members as a whole s232(d) (RARE) 

Goozee v Graphic World Group Holdings: ‘member’s interests as a whole’ was interpreted as 
imputing an objective test of the interests of an ‘individual hypothetical member’ 

 
Conclusion 


