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Step 1A: [FOR PERSONAL 
INJURY] Determining if the CLA 

applies or the Common law 
applies  
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The common law applies in all awards of damages unless specifically excluded by the CLA. The 

CLA legislates for personal injury damages under Part 2. Under s 11, personal injury’ is defined as 

damages that relate to the death of or injury to a person. s 11 defines ‘injury’ is defined as 

personal injury and includes (a)  pre-natal injury, (b) impairment of a person’s physical or mental 

condition, and (c) disease. Section 11A provides that the CLA will govern the application of the 

award of personal injury damages, regardless of whether the claim is in tort or contract (s11A(2)), 

unless one of the exception in Section 3B applies (s11A(1)).  If no s3B exception applies, then a 

court will not be able to award damages contrary to Part 2 (11A(3)). Section 3B(1)(a) provides that 

provisions of the CLA (which includes Part 2) will not apply ‘in respect of an intentional act that is 

done by the person with intent to cause injury or death or that is sexual assault or other sexual 

misconduct committed by the person’ (except s 15B (Damages for Loss of Capacity to Provide 

Domestic Services) and s 18 (Interest on Damages)). 


Note: For non economic loss, the common law distinguishes between mental harm as personal 

injury (recognised psychiatric condition); and mere ‘injured feelings’ (anger, distress, 

disappointment, frustration, etc). Ordinarily, the common law does not compensate for mere 

injured feelings, except if they follow on from actual personal injury. But if the CLA applies, then 

‘injury' includes 'impairment' of the plaintiff’s 'mental condition’, where 'impairment' includes 

injured feelings like distress / anger / disappointment (NSW v Corby). But non-economic loss 

claims for personal injury are assessed under s 16. If the plaintiff’s injured feelings do not reach 

15% of a most extreme case, then they receive no damages. In Flight Center v Louw, the 

plaintiff’s inconvenience, distress and disappointment constituted non-economic loss in the form 

of pain and suffering. But, because the court applied s 16, the severity of the non-economic loss 

could not amount to 15% of the ‘most extreme case’ and thus was not compensable.
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Step 2: Causation  
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For Breach of Contract  

For Breach of Contract by Negligence/Personal 

Injury where CLA applies    

Principle 1: Negligence is defined in section 5 of CLA as the ‘failure to exercise 

reasonable care and skill’. If there is negligence which has caused the breach of contract, 

then s 5A(1) CLA provides that Part 1A CLA governs the situation. 


 

Principle 2: The CLA provides that the plaintiff must prove that the negligence was a 

necessary condition of the occurrence of the harm (s 5D(1)(a)). The factual causation test 

encompasses the ‘but for’ test (Strong v Woolworths). In Adeels Palace v Moubarak 

(2009), factual causation was not satisfied as lack of security personnel was not a 

necessary condition for the fact that the plaintiff was shot.  


Principle 3: In exceptional cases where ‘but for’ test fails (where multiple sufficient causes 

along with defendant’s act that caused the loss), the court may still find that there is 

factual causation by the court considering whether or not and why responsibility for harm 

should be imposed on the defendant (s5D(2)). 


- Scenario 1: Where a third party separately and independently causes the loss first that 

the defendant would have caused had the third party’s act not occurred before, the third 

party is liable for all basic loss created by it (Performance Cars v Abraham: P was 

unable to recover against the second defendant because he caused no additional loss 

to P than the first defendant who had crashed into his car earlier), but the defendant will 

be liable for any additional loss (Cambridge v Anastasopolous).  


- Scenario 2: Where the defendant’s act causes loss first but there is another wrong that 

occurs after the defendant’s which would have cause the same harm, the defendant is 

liable for the harm  (Baker v Willoughby - P was struck by D’s car and sustained injuries. 

Shortly after, he sustained further injuries from a seperate wrongful event from a third 

party. The seperate event made his injuries worse. D was liable for the injuries that P 

had as if he never got injured further; Dimond v Lovell -  D’s negligent accident causing 
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damage to P will be held as the factual cause of harm even if there was a fire the next 

day by the negligence of another). But, the defendant is not liable for loss if the later act 

is not a wrong, it is a natural act (K-Mart Australia v McCann- here, the second act was 

the plaintiff was suffering from a heart attack which caused worse damage than the 

defendants act so causation was broken). 


- Scenario 3: Where there is limited evidence as to the causation of the events (such as 

where it is impossible to determine which event caused what loss), the court will 

consider whether the defendant’s conduct materially increased (not just mere increase, 

mere possibility, or a real chance) the harm (Bonnington Casting v Wardlaw - here, one 

cause negligently caused the same damage that a non-negligently cause created; the 

negligent cause was found liable).But, for the court to exercise the ‘material harm’ test 

of Bonnington, there must be a ‘good reason’ which is sufficiently weighty to justify 

depriving D of the protection of the ‘but for’ test  (Fairchild v Glenhaven Funeral 

Services-  the good reason was based on public policy in relation to holding employers 

liable for asbestos damages).


-  In Amaca v Booth, P’s internal injury was not related to the blow P received at D’s 

employment, but they suggested no alternative. Court states that the jury could 

find D liable if (1) the present state of medical knowledge admitted of an affirmative 

in P’s favour, and (2) ‘competent and trustworthy expert opinion’ regarded an 

affirmative answer as not lacking justification as a probable inference, or at least an 

accepted hypothesis. 


- In Ellis (2010), P’s lung cancer could have been caused by asbestos but also the 

fact P was a very heavy smoker. The HCA denied the employers liability holding 

that ‘Knowing that inhaling asbestos CAN cause cancer does not entail that in this 

case it probably DID’. 


�  of �10 133


