
70517 Equity & Trusts Notes 
 

Topic 1: 
Introduction / History and nature of equity  

 
1.1 The History of Equity  
 
Medieval Origins  

• Equity is often described as the set of principles developed by the Court of Chancery 
before 1873 – i.e. the year before law and equity were brought together under the 
Judicature Act 1873 (Imp) 

o However, it is not just a set of rules – in many ways it is better to think of it 
as a jurisdiction, one in which certain claims can be heard and certain 
remedies granted  

• Courts have a discretion as to whether to grant relief and to what form and degree, 
and the outcome will often depend on the facts and merits of each individual case. 
Cases often turn on whether a party has acted in good conscience or in good faith, 
and whether the plaintiff comes to court with clean hands. 

• The growth of equitable principles began during the 1300s, where the rigidity of the 
common law resulted in more and more cases eluding justice and thus, petitions were 
made to the King. As petitions grew in volume, the King’s council began delegating 
them to the Chancellor. The Chancellor was heavily involved in both the King’s 
council and the common law, and many medieval chancellors were either bishops or 
archbishops and had proficient legal experience that allowed them to be able to 
determine claims brought on legal or moral grounds. The chancellors worked from 
the late middle ages to correct defects in the law, and provide functions and remedies 
that were not available under law, such as  

o Injunctions and specific performance; 
o Recognition and enforcement of contracts otherwise unenforceable at law;  
o Prevention of enforcement of strict legal rights where unconscionable to do 

so due to acts of fraud, forgery or duress 
• These parts of the equitable jurisdiction were labelled as the ‘auxiliary’ jurisdiction, 

as it was ‘helping’ the common law  
 
The origin of the modern trust – feoffments to uses  

• Chancery also developed an exclusive jurisdiction over uses and trusts by enforcing 
the duty of the feoffees to uses (i.e. trustee) to hold their legal title for the benefit of 
the person for whom the property is held in use (cestui que use i.e. beneficiary) 

• The Chancery did not deny the title of the feoffees, but exercised authority over their 
consciences in order to bind them to use their rights to title for the benefit of the 
beneficiary  

• I.e. A landholder (feoffor) would convey land to a feoffee to uses, who were bound to 
hold the land for the benefit of (to the use of) whomever the feoffor designated – the 
beneficiary of the use was known as the cestui que use 

• Feoffments to uses allowed landholders to make wills of their land, which would 
otherwise have passed to their heir – they also made conveyancing easier by allowing 
land to be transferred by instruction to the feoffees to uses 

• They also allowed landholders to effect settlements of their land that included 
limitations to future interests in the land 



• Common law courts did not recognise such arrangements – they believed the feoffees 
to uses held title to the land and the cestui que use had no rights  

• The Statute of Uses 1535 was brought in in response to Henry VIII’s attempts to 
abolish uses – it allows that where one person held any lands to the ‘use, trust or 
confidence’ of another person in any estate, that second person would be deemed to 
hold a legal estate equal to that previously held for him in use – i.e. the statute 
‘executed the use’ and converted the previously equitable title of cestui que use into a 
legal estate  

o However, in a conveyance where active duties were cast to the feoffee, the use 
would not be executed  

o In uses where there was more than one party, only the first use would be 
caught by the statute (the second would have only an equitable interest) – e.g. 
a settlement ‘to A to the use of B to the use of C’, A would leave the picture, 
B would have legal title and C would have an equitable interest by way of a 
trust  

 
Definition under the Tudors and Stuarts: 1485 – 1714  

• The procedures of the Court of Chancery were improved and regularised by many 
Chancellors, including Lord Nottingham (the ‘father of modern equity’) – by the end 
of Nottingham’s term in 1683, a coherent body of equitable principles had been 
formed 

• Christopher St Germain noted in the 16th Century that because laws of universal 
application would cause injustices in some individual cases, the law needed to be 
ruled by equity 

o ‘Thus in some cases it is good and even necessary to leave the words of the 
law and to follow what reason and justice requires and to that intent equity is 
ordained, that it to say to temper and mitigate the rigour of the law’ (text p 9) 

 
The dispute between Common Law and Chancery: 1613-6 

• In the early 17th Century, St Germain’s views were challenged by Sir Edward Coke, 
then CJ of the Court of King’s Bench – he believed that the common law should 
prevail over equity  

• The dispute was heard in The Earl of Oxford’s case, where it was held that Chancery 
could set aside judgments at common law where they were against conscience, as 
well as affirming that where there were conflicts between common law and equitable 
rules, equity should prevail  

o This rule was enacted into the Judicature Act 1873 (Imp) s 25(11) 
 
The emergence of the modern equitable jurisdiction 

• After the reign of Lord Nottingham and later Lord Eldon, the rules of equity settled 
into a rigid form bound just as much by precedent as the common law  

• The content of modern equity was settled in this time: 
o Property – particularly trusts, married women’s property, the equitable rules 

governing mortgages, priorities, vendor’s lien and equitable waste; 
o Contracts – where specific performance and injunction were lent in aid of 

common law rights, while other doctrines (e.g. fraud, undue influence, 
penalties and forfeiture, accident, misrepresentation and mistake) provided 
relief against the common law; 

o Deceased estates – the doctrines of satisfaction, ademption, performance, 
hotchpot, marshalling and others assisted in the administration of estates; 



o Procedure – the doctrines of set-off and account, and the jurisdiction to order 
discovery and interrogatories, in both common law and equitable matters, 
provided assistance to litigants; 

o Guardianship and lunacy – Chancery provided for the care and management 
of the person and property of people lacking legal capacity; and 

o Commercial matters – the doctrines of fiduciary duties, subrogation and 
contribution provided a means of ensuring honesty and equity in business 
affairs  

 
The reception of equity in Australia 

• The Supreme Court of NSW was established in 1823 by the ‘Charter of Justice’, 
which meant that the court should have the power and authority to do all things 
necessary for the execution of the Chancellor’s equitable jurisdiction – this grant of 
power was continued by the Australian Courts Act 1828 

• This arrangement meant that the court was hearing both common law and equitable 
matters  

• In 1840 the Administration of Justice Act (NSW) allowed for the appointment of a 
judge to hear equity matters separately 

 
 
1.2 The relationship between law and equity  
 
Prior to the Judicature legislation 

1. The common law would not recognise equitable rights, titles and interests 
• Thus, no action could be brought at common law for breach of a purely 

equitable obligation (Castlereagh Motels Ltd v Davies-Roe; Coroneo v 
Australian Provincial Assurance Ltd) 

• However, there were exceptions: 
o CL recognised validity of a devise by will of an equitable interest 

(Pawlett v Attorney-General) 
o CL recognised equitable claims in interpleader cases (Gourlay v 

Lindsay) and garnishee proceedings (MG Charley Pty Ltd v FH Wells 
Pty Ltd) 

o In cases of contract, the CL would sometimes take into account the 
interests of a third party cestui que trust when assessing damages 
(Robertson v Wait) 

o CL courts also recognised equitable rights, titles and interests where 
they were the subject matter of a claim in contract or tort 

2. Equity had no power to decide disputed legal rights and titles 
3. Equity had no power to award damages 

• The Court of Chancery had power to avoid monetary remedies for 
restitutionary relief, but not damages as they are known at law 

• Once the power was eventually granted (under Lord Cairn’s Act in 1858, 
adopted as s 32 of the Equity Act 1880 and eventually re-enacted as s 9 of the 
Equity Act 1901), the P still had to show that they had a right to one of the two 
equitable remedies of SP or injunction before damages could be awarded 

o It would be enough to show that a claim for injunction or SP could be 
justified on the original pleadings, even if the claim could subsequently 
be defeated (Goldsborough Mort & Co Ltd v Quinn) 

4. Common law courts lacked power to give interlocutory relief 



• Chancery had inherent power to order discovery and interrogatories, award 
interim injunctions and appoint receivers – CL courts were not given such 
powers until the Common Law Procedure Act 1854 ss 50-1 allowed the power 
to order discoveries and interrogatories – the discovery power was adopted in 
NSW in ss 23-4 of the Common Law Procedure Act 1857 

5. Common law courts did not have power to decree specific performance or grant 
injunctions 

• Exceptions: 
o Power to grant injunctions in addition to damages – ss 48-51 Common 

Law Procedure Act 1854 (Imp) – but could only be invoked if the 
equitable plea would lead to an absolute, perpetual and conditional 
injunction 

o Limited power to award injunctions in commercial causes – the 
Supreme Court was allowed after 1965 under s 7B of the Commercial 
Causes Act 1903 (NSW) 

6. Common law courts lacked power to make declarations 
7. No power existed to transfer cases from one jurisdiction to the other  

• It wasn’t until 1854 in England and 1857 in NSW that the power to recognise 
equitable defences was conferred on CL courts – however, CL courts could 
not impose conditional relief and could only find for or against a party 

Thus, the right to raise equitable defences at CL was restricted to cases in which a court of 
equity 


