
CONTRACTS 
Overarching question: Does A have an enforceable contractual right to X against B?  

CONTRATUAL TERMS  

To determine what are the rights and obligations of the contracting parties – i.e., CONTENT  

• Is X a term of the contract?  

INCORPORATION 

BY SIGNATURE 

General Rule  A party who sign a written contractual document is normally bound by the terms set 

out in that document, even if he or she has not read the document & has no knowledge 

of their contents, unless there is evidence of misrepresentation – L’Estrange1.  

 

Irrelevant details for a signed document - Toll2: 

• Subjective intention of parties  

• Understanding or knowledge of the terms  

• Troubled themselves to discover the contractual terms  

Exceptions  

Nature of 

document 

Document is not one that can reasonably be considered to affect legal relations (obiter in 

Curtis3) or is ‘merely a memorandum of a previous contract which did not include the 

relevant term’ (Toll).  

• Receipt may not be seen as a contractual document (obiter in Curtis) 

• Application for Credit is likely to be contractual 

Mistake Non est factum – Party is mistaken about nature of the document signed – through no 

fault of their own, they could not understand its significance (Toll).  

Vitiating factor Fraud, misrepresentation, duress and others, at the time of formation.  

• Misrepresentation  

                                                           
1 L’Estrange v Graucob [1934] – Plaintiff brought action that an implied warranty (the machine was reasonably fit for the 
purposes for which it was required) was breached although she signed on a document which has the contentious term 
stipulating that: “Agreement contains all the terms and conditions under which I agree to purchase the machine specified 
above and any express or implied condition, statement, or warranty, statutory or otherwise not stated herein is hereby 
excluded.” The question is whether or not, this express term is part of the contract especially since her attention was not 
brought to it and she did not read it. The Good Act 1958 (Vic) – S 61 stipulates that you can exclude implied terms & 
conditions which means it is pretty clear that the term is valid & can exclude warranties – the other issue arising is about 
the nature of the contract – distinction was made between this document and railway tickets which require notice to be 
drawn to it because it is not signed. When a document is signed, the general rule should be applied unless there are 
exceptions.  
2  Toll v Alphapharm [2004] – Alphapharm brought an action of negligence against Toll because it destroyed the vaccines. 
RT signed a document with the heading ‘Application for Credit’ which not only contained credit terms but also carriage 
terms. Although contract was between RT & Toll, Alphapharm was a customer as per Clause 6 and RT entered into the 
contract as agent for Alphapharm. The trial judge made the same mistake as the Trial Judge in L’Estrange – that sufficient 
notice must be given – this application is wrong and only applies for railway tickets and unsigned documents. RT should 
have abstain from signing if he did not understand the terms. It would lead to adverse policy consequences if subjective 
intention were to be taken into consideration.  
3 Curtis v Chemical Cleaning [1951] – Plaintiff was asked to sign a document at cleaners & she asked why. The cleaner said 
that it excludes liability of stains on sequins whereas it actually excludes all liability whatsoever. This is a misrepresentation 
that modified the effect of the clause & court says that now the clause is only what was said & not what is on the 
document. Even if the cleaner did not say anything, they would have still be liability because the nature of the document 
was not one that a reasonable person would expect to contain legal terms or exemption clause (Heading was ‘Receipt’).  



o Scope for arguing this is narrow and only viable in extraordinary 

circumstances. The HCA in Toll suggested there would have to be an 

element of concealment. 

o Intention unnecessary for misrepresentation, can be innocent: Curtis 

o Misleading the other party about the existence or extent of an exemption 

clause may be misrepresentation (Curtis – extent of exclusion clause was 

misrepresented) 

o No misrepresentation in Toll, express direction to read the conditions was 

influential – the mere title ‘Application for Credit’ is not enough to 

mislead.  

o Presence of unusual or onerous terms could involve a misrepresentation 

BUT would have to be pretty extreme (Obiter in Toll). 

BY NOTICE (UNSIGNED DOCUMENTS) 

General Rule Timing: Notice must be given before contract is formed: Oceanic4; Thornton5. 

• Contract was made in Sydney and hence conditions on tickets given in Athens 

do not form part of the contract (Oceanic). 

• Contract formed upon receiving the ticket. No opportunity to reject so not 

incorporated. The conditions inside. (Machine there otherwise it would be 

formed then but here, cannot reject to it: ‘subject to conditions displayed on the 

premises’ but could not see when received the ticket). (Thornton)  

Knowledge OR Reasonable notice: The second requirement for delivered or displayed 

terms to be incorporated into a contract is that the party to be bound must either have 

actual knowledge of the terms or have been given reasonable notice of those terms 

(Thornton) 

• Knowledge: Did the party know about the term?  

• Reasonable notice: Or, was he given reasonable notice?  

o Unusual/Onerous terms: More steps required (Obiter in Oceanic). If 

term is so wide & destructive of rights, notice must be in the most 

explicit way (Obiter in Thornton).  

o Readily available? Brochure stating that conditions are in a separate 

document which was unavailable was not reasonable notice 

(Oceanic). Conditions displayed far away from premises was not 

enough notice (Thornton) 

INCORPORATION OF PRE-CONTRACTUAL STATEMENTS 

Objective Test  Was the pre-contractual statement intended as a warranty or not, warranty is given the 

meaning of something that have a ‘contractual binding force’? And whether the 

statement was intended to be binding depends upon what ‘an intelligent bystander 

would reasonably infer’, rather than what was actually intended by the person making 

the statement - Oscar Chess6.  

                                                           
4 Oceanic v Fay [1988] – Fay’s agent paid Oceanic’s agent for an exchange order to be swapped in Greece for a ticket. The 
exchange order contained a clause maintaining that company reserve the right to cancel at any time and promised to 
refund the fare. Our question is: Was the exclusive jurisdiction clause on the ticket given in Athens part of the contract? It 
is important to find out WHEN the contract was formed. To determine this, the conventional ticket analysis does not apply 
here because he had to go all the way to Athens to get the ticket, and in this way he would not have the opportunity to 
read the terms before boarding the ship & would not be entitled to a refund. In this scenario, contract is formed in Sydney.  
5 Thornton v Shoe lane Parking [1971] – Thornton went to the parking and got a ticket and again it is not a conventional 
ticket analysis because he does not have any opportunity to reject the offer. The offer is display of the car park and the 
prices & acceptance is driving through it so prices is part of the contract but what is given after that is not part of the 
contract.  
6 Oscar Chess v Williams [1957] – This is about a car model thought to be a 1948 one, but in fact was a 1939 model. Was 
the representation that it is a 1948 model a contractual promise or promissory in nature, or just an innocent 
misrepresentation? 2 meanings of warranty came up: a contractual promise that a fact is true and this is relevant to 
existence of a contractual obligation; a subsidiary contractual promise which is relevant only to termination for breach.  



 

Inducement As per JJ Savage7, inducement is not sufficient. The statement in that case was an 

opinion and not promissory in nature.  

Language used Is the language consistent of being a contractual promise, i.e., promissory? 

• Is the words ‘I promise’; ‘agree’; ‘guarantee’ or ‘warrant’ used?  

• Remember: Inducement is not enough (JJ Savage) 

Is it a representation or an opinion or a hypothesis?  

• ‘I estimate’ or ‘I guess it is about’ or ‘I believe’ 

• ‘Estimated speed’ in JJ Savage was an expression of opinion  

Nature of parties  Relevant expertise of the parties is taken into consideration and a statement made by an 

inexperienced party to an experienced one is more likely to be a representation.  

Parol evidence 

rule   

Is the pre-contractual evidence admissible under this rule?  

This rule excludes evidence of pre-contractual statements of the parties the effect of 

which would ‘subtract from, add to, vary or contradict the language’ of the document 

(Codelfa).  

It could be oral statements or written statements extrinsic to the contract document such 

as notes, drafts, letters, reports, invoices or receipts.  

Exceptions:  

• Contracts partly in writing  

• Collateral contracts  

• Equitable estoppel 

• Estoppel by convention  

• Rectification (done later in the semester) 

Exceptions to the parol evidence rule 

Contract partly 

in writing  

Usually, to establish that a contract is a complete record, an ‘entire agreement clause’ or 

‘merger clause’ is inserted in the document. (→ Check whether clause may be void as 

an unfair term under Pt 2-3 of the ACL).  

 

• Deciding whether this is a comprehensive document (SRA8):  

o Williston’s view: If, on its face, a document seems complete then the 

parol evidence rule is applicable, excluding extrinsic evidence.  

o Corbin’s view: Document is taken to be evidentiary foundation in 

deciding whether or not a document is wholly in writing. 

o McHugh (remember: this is a Supreme Court decision) said that we 

can look at extrinsic evidence when deciding if it is partly written or 

not. The PER has no operation until it is determined that the terms of 

the contract are wholly written.  

o Conclusion: The HCA has not conclusively endorsed either approach.  

In Equuscorp9, the court recognised the possibility of admitting oral 

or other evidence to establish party intentions about the ambit of their 

contract. And in this case it also favours the finality of written 

                                                           
7 JJ Savage v Blakney [1970] – This case is about the seller recommending a specific engine and stating the estimated speed 
of the engine. The buyer relies on his advice and bought the boat. The statement is deemed to be a mere statement of 
opinion which is not promissory in nature. If Blakney wanted to use the argument of collateral warranty, when the letter 
of advice about the speed was given to him, he should have sought a promise from JJ Savage that the boat would attain 
that speed as a prerequisite to his ordering the boat. He was content to form his own judgement and rely on the opinion.  
8 SRA of NSW v Heath Outdoor [1986] – The plaintiffs, Heath Outdoor, said that the clause in the contract was not the deal, 
and that they orally agreed on other terms. How do you decide that a contract is wholly in writing? It was decided that it is 
wholly in writing because of the conversation with the representative who said that he cannot change the clause. It is a 
take-it or leave-it contract and a reasonable bystander would think the contract was wholly in writing.   
9 Equuscorp v Glengallan Investments [2004] – The borrowers said something and the document they signed on 
contradicted the oral agreement they said they apparently reached.  



agreements unless a defence of non est factum or rectification can be 

relied on. 

o Inconsistency between prior oral & written agreement: If 

something like this happens, the written agreement overrides the 

verbal agreement made prior to the written one. 

Collateral 

contracts  

Definition: 

• A collateral contract is a contract where one party makes a promise, connected 

to, but independent of a main contract.  As consideration for that promise, the 

other party agrees to enter into the main contract. 

Parol Evidence rule does not apply:  

• As the promises are contained in a separate contract they do not, strictly 

speaking, add to or vary the original contract.  Thus, the parol evidence rule 

does not apply to exclude evidence of the collateral contract. 

 

Requirements:  

• Must be made as a promise: JJ Savage (Blakney should have sought a promise 

about the speed which he did not do. Hence the letter of advice is not collateral 

warranty).  

• Must be intended to induce entry into the main contract: JJ Savage  

• Must be consistent with the terms of the main contract: Hoyt’s10. 

As per Isaac J in Hoyt’s at 147, a collateral contract must be “either antecedent or 

contemporaneous, being supplementary only to the main contract, cannot impinge 

on it, or alter its provisions or the rights created by it …” 

o No collateral contract in Hoyt’s since the pre-contractual statement varied 

the main contract.  

o In SRA, Mr Giles’ statements were incapable of giving rise to a collateral 

contract because the assurances contradicted the terms of condition 6.  

Promissory 

Estoppel  

Examples:  

• Assumption that an extra benefit will be provided (Argot Unit Trust) 

• Assumption that a contract term will not be enforced (Anaconda) 

• Assumption that relying party will be allowed to end contract (Saleh11) 

o Remember that Saleh is not a HC case! In this case, it was held that 

PER or ‘entire agreement’ clause does not preclude estoppel from 

operating. [Para 68: “…the legal rights trumped by equity include 

those protected by the parol evidence and entire contract rule.” 

Handley AJA also said that promissory estoppel is negative in 

substance.  

o Basically, the idea is that estoppel is an action in equity and the 

common law doctrines like PER cannot control or preclude estoppel 

from arising. 

 

                                                           
10 Hoyt’s v Spencer (1919) – The lease contract gave Spencer the right to terminate with 4 weeks of notice. Before this 
contract was made, Spencer promised Hoyts not to exercise this right except in limited circumstances. Spencer exercised 
his right in a situation which was not within the scope of his promise. Ferguson J, dissenting in the FC of SCNSW, shed some 
doubt on why can’t the collateral contract add to or vary the main contract if it is taken to be consideration. It is surely a 
controversial area but still, the rule in Hoyt’s as per Isaac J remains the law in Australia.  
11 Saleh v Romanous (2010) Supreme Court of NSWCA – It could not amount to a collateral contract because the promise 
was inconsistent with the terms of the contract. The contract to buy land was unconditional, hence a promise to escape 
and not complete the contract was not consistent. That is why they brought an action under promissory estoppel. Handley 
AJA said that a promissory estoppel in negative in substance & hence it does not confer positive rights like rescinding the 
contract and recovering deposit. It is a restraint on the enforcement of rights (Paras 73-74). They still managed to recover 
their deposit because of a statutory provision, but on the basis of promissory estoppel, this only precluded Saleh from 
enforcing the contract.  



 

o By way of obiter, Allsop J in Branir preferred the approach taken in 

Saleh.  

o However, Bryson J in Norco (1991, NSWSC) took a contradictory 

approach and held that formal written contract is to be given more 

weight over earlier negotiations.  

o Equuscorp (obiter): Where parties entered into a written agreement, 

Court will generally hold them to the obligations which they have 

assumed by that agreement.  At least, it will do so unless relief it 

afforded by the operation of statute or some other legal or equitable 

principle applicable to the case. 

Conclude: Likely that it will be accepted since Saleh is more authoritative, more recent, 

court of appeal, and supported by obiter in Branir. Entire agreement clauses can be read 

down however, this area of law remains somewhat open in Australian law. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



INTERPRETATION OF TERMS  

There are 3 steps in contract interpretation:  

1) Identify the terms of the agreement (Seminars 1, 2, 3)  

2) Determine what evidence is available to inform the interpretation of those terms (Seminar 4) 

3) Apply the principles of interpretation (Seminar 5) 

o The aim of the exercise  

o Objectivity 

o The role of the text 

o The role of the context (the instrument as a whole; contractual purpose) 

o Avoiding absurdity  

o Business common sense 

o The contra proferentem rule 

Aim of the exercise of interpretation: 

In Toll (at 40), Gleeson CJ, Gummow, Hayne, Callinan and Heydon JJ set out the basic principle of 

contraction interpretation: The joint judgement said that subjective beliefs or understandings 

regarding rights and obligations under a contract are irrelevant. The meaning of the terms of the 

contract and common intention of the parties are to be determine by what a reasonable person would 

have understood them to mean. That would generally require consideration of the text, surrounding 

circumstances known to the parties and purpose and object of the transaction.  

 This principle was also put forward by Lord Hoffman in Investors Compensation Scheme 

Ltd → basically, interpretation is ascertaining what meaning a document would convey to a 

reasonable person having all the background knowledge known to the parties at the time of 

the contract.  

 Reaffirmed in Ecosse Property Holdings at 16.  

This principle leads to seminar four’s topic, i.e., ‘what evidence is available’ – because evidence in 

construing a contract is limited by the parol evidence rule.  

Should we look at the text in isolation or the context surrounding the text should be considered too? 

CONTROVERSY BETWEEN TEXT AND CONTEXT 

WHICH ONE GOVERNS? 

Starting point Statement of principles by Mason J in Codelfa: 

• Broad purpose of the parol evidence rule is to exclude extrinsic evidence (except 

as to surrounding circumstances), including direct statements of intention (except 

in cases of latent ambiguity) and antecedent negotiation, to subtract from, add to, 

vary or contract the language of a written instrument. The paramount purpose 

derived from this rule is to leave out subjective beliefs and intentions of the parties 

and give primacy to the text. Words of a contract are ordinarily to be given their 

plain and ordinary meaning.  

• The true rule is that evidence of surrounding circumstance is admissible to assist 

in the interpretation of the contract if the language ambiguous or susceptible of 

more than one meaning. But it is not admissible to contradict the language of the 

contract when it has a plain meaning.  

 



Once an ambiguity is identified, what extrinsic evidence is available? Remember that 

Mason J said that you should look at the contract only to identify an ambiguity, you cannot 

look at extrinsic material to identify an ambiguity.  

• Statements of subjective intentions are NOT receivable – Codelfa 

o The objective approach: The construction of a contract is an objective 

question for the court and the subjective beliefs of the parties are 

generally irrelevant – Heydon JA in Brambles.  

• Objective background facts known to both parties or so notorious that they had to 

be known to both parties – Codelfa  

• Negotiations are admissible too – for the purpose of identifying the genesis and 

objective purpose of the contract, NOT for identifying what the parties actually 

intended to achieve – Codelfa  

• Post-formation conduct is NOT admissible at all – Brambles  

Conflicting 

views with 

Mason J’s 

view in 

Codelfa  

• Investors Compensation Scheme 

o Lord Hoffman’s approach is that you should interpret terms of the 

contract in light of the context (background, what the parties were trying 

to achieve…) 

Approach of 

the HCA in 

several cases  

• Royal Botanic Gardens12 

o The word ‘may’ was deemed to be ambiguous by the High Court in light 

of the clause as a whole. This is the first case that said to follow Codelfa, 

until any other determination is made by the High Court.  

• Maggbury (2001)  

o This case took the English approach (not in line with Codelfa) and said 

that all the background knowledge which would be reasonably available 

to the parties, as conveyed to a reasonable person, is admissible.  

• Western Export v Jireh (2011) 

o This case reaffirmed the position adopted in Codelfa and also said that 

the status of Codelfa was made clear in the joint reasons of five justices in 

RBC. 

o NOTE: this is not a ratio, it is an obiter dicta in rejecting to give special 

leave to appeal to the High Court → not binding.  

• Mount Bruce (Most recent utterance of the HCA – 2015) 

o French CJ, Nettle and Gordon JJ: They said that interpretation should be 

done in light of text and context – however, context for this purpose 

means the contract as a whole and any other documents mentioned in the 

contract. It involves having regards to commercial purpose. Also said, 

not to depart from Codelfa.  

o Kiefel and Keane JJ: Also said not to depart from Codelfa.  

o Bell and Gageler JJ: Codelfa is binding but does not explore the scope 

of Codelfa.  

• Cherry v Steele-Park (NSWCA, 2017) 

o Leeming JA relaxed the ambiguity gateway and said it was not required 

as a precondition before admitting extrinsic evidence.  

• Woodside Energy (2014) 

o ‘Reasonable endeavours’ – the meaning of this was the main contention. 

There is an ambiguity. The court’s approach:  

                                                           
12 Royal Botanic Gardens v SSCC (2002) – The dispute here ultimately turned on one word – ‘may’ – was the word 
permissive or constraining? The ordinary meaning from a dictionary is permissive and unambiguous (according to Andrew), 
however, the High Court said it was ambiguous because reading the clause as a whole made it ambiguous. 



o Interpretation of commercial contract – The court adopted the objective 

approach – i.e., what a reasonable businessperson would have 

understood those terms to mean. This exercise required consideration of 

the language used by the parties, the surrounding circumstances known 

to them and the commercial purpose or objects to be secured by the 

contract. Appreciation of the commercial purpose or objects is facilitated 

by an understanding “of the genesis of the transaction, the background, 

the context and the market in which the parties are operating. A 

commercial contract is to be construed so as to avoid it making 

commercial nonsense or working commercial inconvenience.” → There 

is no ambiguity gateway qualification.  

• Brambles13 (2001)  

o Heydon JA followed Mason J’s true rule from Codelfa and said that 

since there was no ambiguity with respect to the term ‘general 

commercial waste’, extrinsic evidence was not admissible.  

o Ipp J in obiter with regards to the admissibility of extrinsic evidence: 

There was a second construction issue and ambiguity did arise in that 

situation. When there is ambiguity, evidence of surrounding 

circumstances is admissible. Although, he suggested that ambiguity may 

not be required to admit extrinsic evidence.  

Bottom line If, when reading the text in light of the contract as a whole, no ambiguity is identified, 

extrinsic material is not admissible, especially not to unsettle the meaning of the text on the 

face of the document.  

 

The state of the law in Australia regarding admission of extrinsic evidence to assist in 

interpretation when no ambiguity arises is unclear.  

Commercial 

Contracts  

• Pacific Carriers14 

o The joint judgement said that to construe the letters of indemnity, what a 

reasonable person in the position of Pacific would have understood them 

to mean, is determinative. That require consideration, not only of the text 

of the documents, but also the surrounding circumstances known to 

Pacific and BNP, and the purpose and object of the transaction (at 22).  

o This is not consistent with the true rule in Codelfa, but they do make 

reference to Mason J in Codelfa approving the statement of Lord 

Wilberforce in Reardon Smith who said that in a commercial contract, a 

court is permitted to look to surrounding circumstances (background, 

context, market in which the parties are operating, knowledge of the 

genesis of the transaction) to know the commercial purpose of the 

contract (at 22).  

• See also Woodside Energy above. 

• Ecosse 

o The issue in this case was whether the lessee has to pay all outgoings in 

respect of the premises or only the ones levied on the tenant?  

                                                           
13 Brambles v Bathurst (NSWSC, 2001) – Does ‘general commercial waste’ covered liquid waste? The trial judge found that 
it did cover liquid waste. Heydon J said, as a matter of ordinary meaning as per a reasonable person, it included liquid 
waste (according to the definition section in the contract – textual consideration). What about any contextual 
considerations? That is, extrinsic materials? Correspondence made after the contract were not relevant and admissible.  
14 Pacific Carriers v BNP Paribas (HCA, 2004) – This case is about an indemnity letter. PC sought an indemnity letter which 
was given by NEAT, backed by NEAT’s bank – BNP. The issue in this case is that BNP thought they were only authenticating 
NEAT’s signatures, while under the letter, it seemed like BNP was indemnifying Pacific. Hence the main question is: were 
they just a witness or a party undertaking an obligation?  



o It was ambiguous, although Nettle J (dissenting) said it was not. The 

verdict was that tenant has to pay everything. They adopted the 

“reasonable businessperson test” which allows extrinsic materials 

(when parties intended to achieve a commercial result).  

o The court looked at the fact that: The tenant has an unfettered right to do 

whatever he or she wants with the premise. There was no option to renew 

or purchase the land – this was not decisive but interpreting it from a 

purposive approach, the transaction seemed to re-create a sales 

transaction and hence the tenant was obliged to pay for all outgoings.  

 


