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1  REGULATION OF THE LEGAL PROFESSION

GENERALLY: Duties owed to clients
- Duties to: 

- promote quality and client care 
- promote access to justice 
- encourage settlement 

- Duty to be competent (including tortious duty of care) 
- Duty of loyalty and trust (i.e. to avoid conflicts of interest) 
- Duty of confidence (i.e. of confidentiality and to avoid undue influence) 
- Duty to account 
- Duty to maintain legal professional privilege 

What is ‘ethics’?
Generally — Knowing the difference between right and wrong and choosing to do the right thing. 
However, ’ethics’ in the legal profession — 
- Separate concept to morals — e.g. admission of guilt by client is privileged 
- Values and rules of conduct governing a legal professional’s behaviour — minimum standards which a 

lawyer must maintain  

Enforcement of professional standards —  
- Academic and practical requirements to be met before admission 
- Fit and proper person, etc 
- Continuing Professional Development obligations 
- If breach of regulations: Unsatisfactory professional conduct or professional misconduct 

- Consequences? Loss of right to practice as a lawyer, suspension, reprimand 

LAW AS A PROFESSION
Three core attributes of a profession: 
1) Special skill and learning  
2) Public service as a principal goal 
3) Autonomous and independent of outside control (conditional on attributes 1 & 2) 

Challenges facing the legal profession
- Traditional core attribute of profession — public service as primary goal 
- Number of business-like characteristics today — e.g. marketing, law firms incorporated entities, non-

legal services also offered 
- Challenges — 

- Shift in priority from provision of legal advice to making money (e.g. focus on billable hours)? 
- Lack of client loyalty — duty to court / administration of justice and duty to the client may collide: 

e.g. client dictates course of matter  
- What was traditionally legal work can now be undertaken by non-lawyers — e.g. conveyancers 
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Sources of ethical obligations (‘the law of layering’)
Common law — 
- Governs most aspects of lawyer’s relationship with:  

- Clients — contract (e.g. retainer), tort (e.g. negligence), fiduciary law (e.g. act in best interests of 
client), equity (e.g. duty of confidentiality); 

- The court — officers of the court; can be restrained from acting (e.g. if they think there’s a conflict); 
and 

- Third parties — contract (e.g. where fail to make it clear entering into as agent). tort and equity (e.g. 
non-disclosure of confidential settlement information) in certain circumstances 

Statute law —  
- Legal Profession Uniform Law (Schedule 1 of the Legal Profession Uniform Law Application Act 2014 

(Vic)) — commenced 1 July 2015 
Professional rules — 
- Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 
- Legal Profession Uniform General Rules 2015 
- Legal Profession Uniform Legal Practice (Solicitors) Rules 2015 
- Legal Profession Uniform Admission Rules 2015 
- Legal Profession Uniform Continuing Professional Development (Solicitors) Rules 2015 
- Also: Legal Profession Uniform Conduct (Barristers) Rules 2015 and Legal Profession Uniform Continuing 

Professional Development (Barristers) Rules 2015. 

KEY DEFINITIONS — Schedule 1, s 6 Uniform Law
- Cannot engage in legal practice unless a qualified entity 

- Australian legal practitioner: An Australian lawyer who holds a current Australian practising 
certificate 

- Australian lawyer: a person admitted to the Australian legal profession in Victoria or any other 
jurisdiction 

- Law practice: Sole practitioner, law fir, community legal service, incorporated legal practice and 
unincorporated legal practice 

- ‘Lawyer’ vs ‘Barrister’? Barrister = specialises in advocacy 
- Provision of legal services — work done or business transacted in the ordinary course of legal practice 
- Participating jurisdictions (Vic and NSW) and non-participating jurisdictions (Every other State and 

Territory) 

Australian Solicitors’ Conduct Rules
- Codify a number of ethical obligations 
- Provide a standard of conduct in disciplinary proceedings 
- Failure to follow may amount to unsatisfactory professional conduct or professional misconduct 
- Important: If it is not prohibited by the rules, it does not mean it is ethical conduct! 

- Rules as a guide to ho professionals should conduct themselves in certain circumstances 
- “The first and perhaps the most important thing tone said about ethics is that they cannot be 

reduced to rules … If ethics were reduced merely to rules, a spiritless compliance wold soon be 
replaced by skilful evasion” (Former High Court CJ Brennan) 
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The role of the LSB + C, LIV and VLAB
- Known as ‘local regulatory authorities’ under the Uniform Law 
- Victorian Legal Services Board: Pt 3 Div 2 UL 

- independent statutory authority — responsible for regulating the legal profession in Victoria 
- objectives: s 30 UL 
- Responsibilities include: handling practising certificates, monitoring trust accounts, prosecuting 

breaches of the UL, etc 
- Can delegate responsibilities e.g. to the LIV and Victorian Bar 

- Victorian Legal Services Commissioner: Pt 3 Div 3 UL 
- CEO of Vic LSB 
- Manages complaints against legal practitioners 
- Educative role 

- Law Institute of Victoria = Professional association for lawyers 
- represents member interests (e.g. drafting of UL) 
- provide services such as bookshop, library, CPD events; 
- is responsible for a specialist accreditation scheme 
- provides community resources (e.g. lawyer referral services, fact sheets etc) 

- Victorian Legal Admissions Board: Pt 3 Div 1 UL = manages admission to practice process 
- assessing applications for admission 
- providing compliance certificate  

New bodies under the UL
- Legal Services Council — 

- monitors implementation of uL 
- ensures consistency in application 
- sets the rules under UL — e.g. Australian Solicitors Conduct Rules 2015 

- Commissioner for Uniform Legal Services Regulation — CEO of LSC 
- supports Council in performing functions 
- oversees implementation of dispute resolution and discipline elements of UL (Ch 5) 

- Admissions Committee — part of the LSC 
- develops admission rules for use by VLAB 
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2  ADMISSION TO PRACTICE

You can only engage in legal practice if you are a ‘qualified entity’ (includes Australian legal 
practitioners and law practices, cl 6 of Sch 1 UL): s 10(1) UL 

Uniform Law
- S 15: admission is regulated to protect administration of justice and clients as only eligible to be admitted 

if –  
- have appropriate university and PLT qualifications; and 
- are a ‘fit and proper person’. 

- Supreme Court makes admission decisions on basis of compliance certificate supplied by VLAB (s 19(3) 
UL) – VLAB will supply if requirements in s 17(1) UL met. 

- Once admitted as an Australian Lawyer become an officer of the Victorian Supreme Court: s 25. 

Uniform Admission Rules
- Made under s 421 and s 426 Uniform Law. 
- Worthwhile looking through these rules as will be highly relevant to Part B of your assignment! 
- Available on CloudDeakin (Resources – Unit Resources). 

REQUIREMENTS FOR ADMISSION: s 17
Three requirements: 
1) University study. 
2) Practical legal training. 
3) Character requirement. 

1)  University study
- Rule 5 AR – completed: 

- accredited course (s 29 UL and rule 7 AR) covering Priestly 11 areas; and course equivalent to 3+ 
years full time law study. 

- If delay of 5 or more years between completion of study and admission application, may need to 
undertake further study (rule 5(2) AR). 

- Overseas applicants may need to complete further study (rule 11 AR). 

2) Practical legal training
- ‘Practical legal training’ (s 6 UL): 

- legal training through coursework – accredited providers (s 29 UL and rule 7 AR), e.g. College of 
Law, Leo Cussens Centre for Law; and/or 

- supervised legal training – 12+ months, approved training plan. 
- Purpose? — Ensure obtain necessary skills and required knowledge in certain practice areas and 

understand ethical responsibility. 
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MLL335 ANSWER STRUCTURES

Assuming [lawyer] is a qualified Australian legal practitioner under s 6 of the Legal profession Uniform 
Law 2014 (‘UL’), by engaging in law practice (s 6 UL) [he / she] took on a number of ethical obligations to 
[his / her] client, the court and any relevant third parties.  

RETAINER
Assuming [lawyer] entered into a retainer with [client], OR 
Given that a retainer was [expressly / impliedly] entered into by [lawyer] and [client],

The retainer between [lawyer] and [client] marked the commencement of the duties [lawyer] owed to [his/
her] client.  
The retainer [should have / did] clearly outlined —  
- the client/s; 

- Joint clients — Given that there were joint clients, the retainer should have clearly identified the 
lawyer’s role and services for each of them. 

- the scope of the lawyer’s services and authority to act on behalf of the client; 
- the costs to be charged and how payment will be made. 

Implied retainer — Given that the retainer was created by implication, the onus is on [the party alleging the 
relationship] to prove its existence, of which is determined objectively: Pegrum v Fatharly (1996). 
- may be implied if previous lawyer relationship, client placed trust and reliance upon lawyer: cf Meerkin & 

Apel v Rossett Pty Ltd [1998] 
- unlikely to be implied if last matter concluded some time ago: cf Pegrum v Fatharly (1996). 
- unlikely to be implied if no fees being paid 

Whether the retainer expressly defined the scope of [lawyer’s] duties or not,  
the creation of the retainer implied that [lawyer] would protect [his / her] client’s interests and exercise 
reasonable care and skill when carrying out [client’s] instructions (Astley v Austrust Ltd (1999)), as well as 
keep communications confidential. 

Authority of lawyer —  
By entering into the retainer [lawyer] gained the implied authority to do all things incidental to the purpose 
of the retainer: Polkinghorne v Holland (1934).  
However, assuming the retainer did not expressly give [lawyer] authority to 
- comprise a proceeding OR 
- create contractual obligations on [client’s] behalf: Pianta v National Finance & Trustees Ltd (1964) OR 
- institute proceedings on [client’s] behalf: Hawkins Hill Gold Mining Co v Briscoe (1887) OR 
- incur significant / unusual expenses: Schiliro v Gadens Ridgeway (1995) 
then [lawyer] will have exceeded [his / her] authority under the retainer. 

Termination of retainer: SCR r 13, 14 
Given that [lawyer] ended the retainer without [client’s] consent, [his / her] termination will only be valid if 
[he/ she] did so for just cause and after reasonable notice: SCR r 13.1.3. 
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