
TORTS (LAWS50025)

COMPLETE NOTES

Private Nuisance..................................................................................................................................................... 2

Negligence .............................................................................................................................................................. 5

Duty of Care ..........................................................................................................Error! Bookmark not defined.

Negligence Situations ............................................................................................Error! Bookmark not defined.

Pure Omission................................................................................................Error! Bookmark not defined.

Occupiers of Premises ...................................................................................Error! Bookmark not defined.

Public Authorities ..........................................................................................Error! Bookmark not defined.

Pure Mental Harm .........................................................................................Error! Bookmark not defined.

Pure Economic Loss ......................................................................................Error! Bookmark not defined.

Breach ...................................................................................................................Error! Bookmark not defined.

Breach of Duty...............................................................................................Error! Bookmark not defined.

Negligence Calculus ......................................................................................Error! Bookmark not defined.

Standard of Care ............................................................................................Error! Bookmark not defined.

Breach and Standard Summary......................................................................Error! Bookmark not defined.

Causation...............................................................................................................Error! Bookmark not defined.

Factual Causation ..........................................................................................Error! Bookmark not defined.

Scope of Liability: NIA .................................................................................Error! Bookmark not defined.

Scope of Liability: Remoteness .....................................................................Error! Bookmark not defined.

Defences ................................................................................................................Error! Bookmark not defined.

Contributory Negligence ...............................................................................Error! Bookmark not defined.

Volenti ...........................................................................................................Error! Bookmark not defined.

Vicarious Liability .................................................................................................Error! Bookmark not defined.

Apportionment .......................................................................................................Error! Bookmark not defined.



PRIVATE NUISANCE

PRIVATE NUISANCE
Nuisance: tort action that involves 'indirect or intangible unlawful interference with the possessor's use and 
enjoyment of land'

∑ Interference must be to a legally protected or recognised interest
∑ Action in nuisance is directed at the harm caused, rather than the conduct causing it and doesn't involve 

failure to exercise reasonable care

ELEMENTS OF NUISANCE
1. A substantial and unreasonable interference with the use and enjoyment of plaintiff's land
2. Plaintiff must have sufficient interest in land (title to sue)
3. Defendant must in some way be responsible for the nuisance

ELEMENT OF REQUIRED MATERIALITY
Required materiality of the interference means the interference needs to be more than one should expect (not 
simply 'give or take') particular to the locality and context

SENSIBLE MATERIAL INJURY

St Helen's Smelting Co v Tipping (1865) HL
∑ Plaintiff complained house and garden had been damaged through industrial pollution from defendant's 

copper smelting operation
∑ House of Lords distinguished cases of 'sensible material' injury to property, where locality of land is 

generally irrelevant, from intangible kinds of interference with enjoyment, where locality is relevant
∑ Distinction between physical damage/harm to land and loss of amenity in land

'GIVE AND TAKE' OR 'REASONABLE USE'
∑ Conduct is wrongful if it's not reasonable according to the ordinary uses of mankind living in a particular 

society
∑ No actionable nuisance occurs in the first place when give and take is allowed for → not a defence
∑ Defendant can still be liable if they don't take reasonably necessary steps to keep interference to a 

reasonable minimum

Clarey v The Principal and Council of the Women's College (1953) HC
∑ Appellants sued to recover possession of part of a building let by them and occupied by students → on 

ground that noisy behaviour of students amounted to a nuisance
∑ Noises made by students were those that are incidental to occupation of the premises as a dwelling
∑ Evidence doesn't prove students made an improper use of the building for which it was let
∑ Plaintiff was found to be unduly sensitive 

TIME
Time when the plaintiff is exposed to the interference is often critical to the decision as to whether it is substantial

Seidler v Luna Park Reserve Trust (unreported, 21 Sept 1995)
∑ Judge granted an injunction limiting the hours of operation of the roller coaster in Luna Park, Sydney
∑ Found the noise of screams from riders has potential to be intrusive, distracting and annoying
∑ Screams aren't noise to which normal persons over time because accustomed and less sensitive
∑ Even having regard to locality considerations, residents should have respite from noise levels at least one 

whole day each week/weekend

PLAINTIFF'S PROTECTED INTERESTS
In determining whether the defendant's conduct is an unreasonable interference, the court will try to balance the 
seriousness of the interference with the reasonableness of the conduct



WHO CAN SUE?
∑ Action of private nuisance can only be brought by a person who has a right to the land affected
∑ A person in exclusive possession of land may sue even though they can't prove title (ownership) to it
∑ Only those who have exclusive possession of land can sue, such as a freeholder or tenant in possession or 

even a licensee with exclusive possession

Citation Hunter v Canary Wharf Ltd [1997] AC 655

Judges / Court House of Lords

Material Facts ∑ Secretary of State overrode normal planning procedures and allowed development of 
areas near Thames to occur

∑ Involved erection of a tower which blocked television reception for those in the 
'shadow' area for 2 years

∑ Also, construction of a road, allegedly done in a way that caused excessive dust in 
neighbourhood

∑ Plaintiff's for the dust issue weren't all owners → included kids, spouses, relatives etc.

Issues 1. Was interference with television reception an actionable nuisance?
2. Who could sue in respect of the nuisance created by the dust?

Reasoning ∑ Actionable private nuisance requires more than the mere presence of a building
∑ For an action in private nuisance to lie in respect of interference with the plaintiff's 

enjoyment of his land, it will generally arise from something emanating from the 
defendant's land

∑ Such emanation may take many forms → noise, dirt, fumes, a noxious smell, vibrations 
etc.

∑ Only those who have exclusive possession of land can sue, such as a freeholder or 
tenant in possession or even a licensee with exclusive possession

Legal Principle 1. The mere erection of ordinary structures on land will normally not amount to a 
nuisance.

2. An action in private nuisance will only lie at the suit of a person who has a right to the 
land affected, but a mere licensee on the land has no right to sue.

Class Notes Right to Sue:
∑ Nuisance is a tort directed against the plaintiff's enjoyment of rights over land
∑ Action of private nuisance can only be brought by a person who has a right to the 

land affected
∑ A person in exclusive possession of land may sue even though they can't prove 

title (ownership) to it
∑ A person with no right in the land cannot sue in private nuisance

OLDHAM V LAWSON (NO 1) [1976] VR 654
∑ Case focused on the title to sue
∑ Plaintiff (husband and wife) claimed damages for nuisance by noise from the adjoining house
∑ Only the wife, as the owner of the house, was allowed to sue and awarded damages for the excessive noise

INTERESTS NOT PROTECTED
Plaintiffs may sometimes encounter difficulties proving their interests should be protected at law

Citation Victoria Park Racing and Recreation Grounds Co Ltd v Taylor (1937) 58 CLR 479

Judges / Court High Court of Australia; Dixon J

Parties Victoria Park (plaintiff) and Taylor (defendant)

Material Facts ∑ Defendant erected a platform for race-caller broadcasts on land adjoining plaintiff's 
racecourse to overlook the racecourse

∑ Due to broadcasts, attendance at racecourse dropped with consequent economic loss to 
plaintiff

∑ Plaintiff claimed an injunction to restrain such broadcasting



Issues Whether the use of adjoining land amounted to a nuisance

Outcome Can't sue in nuisance

Reasoning ∑ Natural rights of an occupier don't include freedom from view/inspection of 
neighbouring occupiers

∑ It's lawful for those occupying premises in the vicinity to overlook the land and make 
artificial erections

∑ Freedom from view/inspection is not a legally protected interest → no legal remedy
∑ Defendant hasn't interfered with the use and enjoyment of the land as the racecourse is 

still being used as a racecourse

Legal Principle The right to exclude defendants from broadcasting a description of the occurrences they can 
see upon the plaintiff's land is not given by law. It is not an interest falling within any 
category which is protected at law or in equity.

Obiter Plaintiff's complaint involves interference with profitable conduct of business, not 
enjoyment of the land

DEFENCES

∑ Some defences include consent and reasonable use → notion of unreasonableness
∑ Defence of statutory authority → defendant pleads that the interference is not unlawful, rather it is approved 

by the law

Citation Lester-Travers v City of Frankston [1970] VR 2

Judges / Court Supreme Court of Victoria; Anderson J

Parties Lester-Travers (plaintiff) and Council (defendant)

Material Facts ∑ Plaintiff owned house in immediate vicinity of defendant council's golf links
∑ Alleged golf balls struct from two parts of ground had frequently landed on her property 

→ causing damage and danger
∑ Judge found no basis for which interests of golfers are superior to the right of occupiers 

of a premises to the undisturbed use/enjoyment of land

Issues Whether the defence of statutory authority for private nuisance exists

Outcome Injunction and damages awarded → defence failed

Reasoning ∑ Defendant used s 799 of the Local Government Act 1958 as a defence
∑ Argued that, under the statute, their obligations were less than that of a private individual
∑ Powers from statute are permissive → even if they were mandatory, defendant hasn't 

proved the nuisance caused was inevitable
∑ Defendant failed to take adequate precautions → could have been done by erection of 

screens

Legal Principle Powers conferred upon the defendant by the statue are permissive powers and distinct from 
mandatory powers. Defendant's position is no different from a private individual.

Obiter A corporation, acting under statutory power in carrying out duties imposed on it, isn't liable 
in nuisance for damage or inconvenience created if the nuisance is something necessarily 
and inevitable attendant upon the exercise of its statutory powers.

REASONABLE INTEREFERENCE
∑ Not a defence to claim that the supposed nuisance-sufferer 'came to the nuisance'
∑ In other words, can't claim that because they arrived last, they must endure the nuisance
∑ Miller v Jackson (English) relates to reasonableness of interference and protection of long-term users → 

'coming to a nuisance' is not a defence

There's no defence in nuisance claim for the defendant to show that the plaintiff brought the trouble on his own 
head by building or coming to live in a house so close to the defendant's premises that he would inevitably be 
affected by the defendant's activities, where no one had been affected previously (Miller v Jackson).



NEGLIGENCE

THE ELEMENTS OF NEGLIGENCE

∑ For a plaintiff to succeed in a common law negligence action they must prove multiple elements
∑ Statement of these elements was provided by Deane J in Jaensch v Coffey (1984)
∑ Plaintiff bears the legal onus of proof in relation to these elements (Bates v Gillham)

Duty of Care Defendant owes plaintiff a duty to take care

Breach / Standard Defendant's conduct breaches the duty owed to the plaintiff → by not satisfying the 
standard of care expected of the reasonable defendant

Causation Breach causes harm that is legally compensable and not too remote

Defences No defence applies (or if contributory negligence, it reduces damages)

JAENSCH V COFFEY (1984) HC
Deane J stated the components of a negligence action are:

1. A relevant duty owed by the defendant to the plaintiff to take reasonable care resulting from the 
combination of:

a. Reasonable foreseeability of a real risk that injury of the kind sustained by the plaintiff would be 
sustained either by the plaintiff, as an identified individual, or by a member of a class which included 
the plaintiff

b. Existence of the requisite element of proximity in the relationship between the parties with respect 
to the relevant act/omission and injury sustained

c. Absence of any statutory provision or other common law rule which operates to preclude the 
implication of such a duty of care to the plaintiff in the circumstances of the case

2. A breach of that duty of care in that the doing of the relevant act or the doing of it in a manner in which it 
was done was, in the light of all relevant factors, inconsistent with what a reasonable man would do by 
way of response to the foreseeable risk

3. Injury (of a kind the law recognises as sounding in damages) which was caused by the defendant's 
carelessness and which was within the limits of reasonable foreseeability

NEGLIGENCE OVERVIEW

∑ 'Recent' nature of duty of care was first articulated by Lord Atkin in Donoghue v Stevenson
∑ Donoghue was partly concerned with establishing that liability could arise in tort beyond contracting parties
∑ Lord Atkin exploded the "privity fallacy" → idea that a party in contract with one person cannot be made 

liable in tort to another person with respect to the same subject matter
o Argument was manufactures' obligations were in contract only
o Hence, they could not extend tortious liability to Ms Donoghue

∑ Clear from the case that duty is a non-contract basis for imposing obligations upon persons

THE DUTY CONCEPT
∑ Negligence, in order to give a cause of action, must be the neglect of some duty owed to the person who 

makes the claim
∑ Deane J in Jaensch v Coffey saw duty as resulting from a combination of three factors:

a. Reasonable foreseeability
b. Proximity
c. Policy

∑ In most cases of physical injury/damage resulting from positive acts by defendants, all three will be easily 
satisfied

∑ Deane J required there be reasonable foreseeability of injury to the plaintiff as an individual or to a class of 
which the plaintiff is a member



BEYOND DONOGHUE

∑ Donoghue is only the beginning; it doesn't resolve many difficult problems
∑ Today, party bringing forth a claim must ascertain whether a relevant established duty of care exists
∑ If not, courts determine whether the principles which have encouraged them to establish new categories in 

the past can be invoked
∑ Duty analysis requires a consideration of context

Easy to Establish 
Duty

If a person sustains bodily injury or property damage as a result of a direct impact from 
the positive act of another, establishing a duty of care will usually be uncontroversial

Hard to Establish 
Duty

∑ When the harm consists of psychiatric injury or pure economic loss
∑ Where the harm flows from a pure omission → a failure to act in circumstances where 

the only connection to the harm is the omission

CONTENTIOUS DUTY ISSUES
∑ Omissions
∑ Duty to control the conduct of a third party
∑ Purely economic loss → not connected to or consequential to personal injury
∑ Mental harm → Wrongs Act 1958 (Vic) Pt XI
∑ Statutory authorities → Wrongs Act 1958 (Vic) Part XII

DUTY OF CARE: QUICK OVERVIEW

∑ A number of established categories of duty exist 
o Manufacturer and consumer
o Road users
o Employer and employee
o School and pupil
o Doctor and patient

∑ Existence of a legal duty of care between plaintiff and defendant is usually not disputed for these 
relationships

∑ However, even amongst these categories there can be uncertainty as to the precise boundaries

DUTY OF CARE RELATIONSHIPS

Manufacturers of 
Products and 

Consumer

Donoghue v Stevenson → court had to decide whether a consumer made ill by a 
contaminated drink could sue the manufacturer even though the consumer did not have 
a contract with them

Road Users ∑ Anyone travelling in vehicles (and pedestrians) is usually owed a duty of care by 
those who drive such vehicles

∑ Because they are injured by direct impact resulting from the driver's carelessness
o See Chapman v Hearse for example

∑ Miller v Miller ('hard' case) → dealt with whether a passenger travelling in a stolen 
care should be owed a duty of care by the driver

Employer and 
Employee

∑ Employers owe employees a duty to provide a safe system of work and a safe place 
of work

∑ Paris v Stepney ; McLean v Tedman;

School and Pupil Geyer v Downs → schools owe pupils duties of care

Doctor and Patient ∑ Doctors owe patients duties of care
∑ Rogers v Whitaker → dealt with whether doctors owe non-patients a duty of care

Occupier of Premises 
and Entrant

∑ Australian Safeway Stores v Zaluzna; Thompson v Woolworths
∑ Wrongs Act 1958 (Vic) Pt IIA
∑ Modbury Triangle v Anzil → a person bashed by a group of men in a shopping 

centre carpark, late at night after the centre had closed, was not owed a duty of care 
by the occupier of the centre


