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Introduction  
Definition of Armed Conflict 

Importance of defining war: During war, as long as you recognize them as someone on the other 

side, then u can use lethal force, so it’s important to know if ur in a situation involving armed 

conflict.  

ICRC defines armed conflict as when one or more states have recourse to armed forces against 

another state, regardless of the reasons or intensity of the confrontation.  

ICTY Tadic Case – defines it as : an armed conflict exists whenever there is a resort to armed force 

between states or protracted armed violence between governmental authorities and organized 

armed groups or between such groups within a state.  

Examples of current wars 

1. Global war on terror 

2. Pakistan Indian border region (most likely for a nuclear war) 

3. North Korean Aggression 

US Led Coalition attacks in Syria 

1. Aus/Can/UK/US attacking ISIS inside Syria 

2. No permission from Syria 

3. This is armed conflict 

Application of IHL 

1. Military objectives can be attacked at any time in any place 

2. Combatant immunity  

3. Right to life from the ICCPR and is determined under lex specilais of IHL 

4. Internment, detention (fighters and civilians) 

PoW are not given habeus corpus because they haven’t done anything wrong, just participated in 

armed conflict.  

Types of Armed conflict  

1. International – CA2, Geneva Convention, AP1 

2. Non-International – CA3, AP2 (sometimes) 

3. Internationalized – e.g. when Aus joins NATO to help defeat the Taliban. This wasn’t 

Australia v Afghanistan, it was Australian troops in Afghanistan fighting an armed conflict 

and is governed under CA3.  

NIAC Threshold 

Tadic Case: In order to distinguish an armed conflict from less serious forms of violence such as 

internal disturbances, riots or acts of  banditry, the situation must reach a certain level of 

confrontation.  

ICJ Nicaragua Case:  The conflict between the contras’ forces and the government of Nicaragua is an 

armed conflict which is not of an international character (NIAC). Therefore, the conflict is governed 

by the law applicable to conflicts of that character whereas the actions of the US in and against 

Nicaragua fall under the legal rules relating to international conflicts. 



History of IHL 

Lieber Code 

1. Art 49…PoW are entitled to the privileges of PoW 

2. Art 53 the enemy’s chaplains, medical staff are not PoW unless the commander has reasons 

to retain them 

3. Art 60 it is against the usage of modern war to give no quarter 

4. Art 76 PoW shall be fed and treated with humanity 

Lieber was given to Americans for their Civil War 

Conventional IHL 

1. Geneva Convention (first 3 applied to combatant, 4th one applied to civilians who have been 

occupied) Protects hors de combat.  

- Convention 1 – protection of sick and wounded 

- Convention 2 – protection of sick and wounded stranded in sea 

- Convention 3 – protection of PoW 

- Convention 4 – Protection of Civilians  

-AP1 protection of victims of IAC 

- AP2 protection of victims of NIAC 

- AP3 adoption of an additional distinctive emblem  

2. Hague Convention: How war can be fought  

Customary International Law 

Customary International Law fills in the gaps not covered by conventions and is determined by state 

action, opinion juris. Evidence of it is hard to find because as long as many states agree, it can 

become customary Law.  

Lotus Case: it it’s not specifically prohibited then you’re allowed to do it however Marten’s Clause:  

states that even if it’s not prohibited by LOAC treaties, Customary International Law continues to 

govern the situation. It implies just because it’s not expressly forbidden doesn’t mean it’s permitted. 

This sets IHL apart from IL because you can’t do whatever you want, it must be tempered by 

Marten’s Claus.  

Jus Ad Bellum 
1. Jus Ad Bellum = is the war just or unjust 

2. Jus In Belum = is the way the war is being fought just or unjust 

Just war theory (bellum justum) 

1. Damage inflicted by aggressor on nation must be lasting and certain 

2. All other means of putting an end to it must have been shown to be impractical or 

ineffective 

3. Must have serious prospect of success 

4. Use of arms must no produce more evils and disorders graver than the evil to be eliminated 



However under UN charter a just war is not a justification for going to war. The issue is that you are 

making a judgment call on their morality creating a very subjective test. Because everyone thinks 

they are just and right while the opposition is evil.  

Some more history  

League of nations was set up to make sure states didn't resort to war. Part of the doctrine of LoN is 

that if there is an armed conflict or about to, then all the states in the LoN have to be concerned 

about it. USA didn't sign on even though they instigated it. Also no enforcement measures. 

Kellogg Briand Pact 1928L condemns recourse to war for the solution of international controversies 

and to renounce it as an instrument of national policy in their relations with one another. Because it 

says war, it suggests it has to be declared so one way around it is to not declare war and just invade.  

Charter of UN came out after second world war and it was made to prevent war and destruction of 

societies. Charter of UN removes threats to peace and suppression of acts of aggression or other 

breaches of the peace.  

Important UN Charter provisions 

Art 2(1) all states have sovereignty 

Art 2(4) contains the enforcement measures- all members shall refrain in their international 

relations from the threat or use of force against the territorial integrity or political independence of 

any state. 

Art 2(7) says that nothing in the charter will allow anybody to intervene in the internal affairs of 

another state. The exception is unless the UN security council says you can interfere with reference 

to chapter 7. 

Chapter 7 = action with respect to threats to the peace, breaches of the peace and acts of 

aggression.  

Art 24(1) gives security council the primary responsibility of maintaining the international peace and 

security and agree that the security council acts on our behalf.  

Art 39 – the trigger: if a matter is brought to the security council they have to determine if it's a 

threat to the peace. If not the process stops right there. 15 states in security council with 5 

permanent members: US, UK, China, Russia and France and the other 10 are elected for a 2 year 

term. Each permanent member has a veto, other than that, it takes 10/15 of council to agree for it to 

pass. But you could have 14 members agree and one permanent member veto, the matter stops. If 

9/15 agree and all permanent members agree it still stops. 

If the matter is determined to be a threat to the peace the following can occur 

1. Art 40 demands for the state to comply 

2. Art 41 Sanctions 

3. Restoring International Peace and security in a geographic area 

4. Implementing a peace plan 

5. Armed intervention 

6. Enforcement for specific tasks – humanitarian delivery /election  

7. Art 42 is enacted if Art 40 and 41 don’t work which allows for all means necessary to restore 

peace including using force.  



 


