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INCOME 

Type of Income  Category 1  Category 2  Cases/Sub-Category  Explanation  

Ordinary Income  General  Section 6-5  Ordinary income is income according to ordinary concepts 

 Prerequisites  Cash/Cash 
Convertible  

FCT v Cooke & Sherden 
(main case)  

Free holiday received for selling soft drinks; holiday was non-
transferrable therefore not cash convertible  

   Tennant v Smith  Living in free accommodation that cannot be sublet is not cash 
convertible  

   Section 21A (1936)  Non-cash business benefits are cash-convertible  

  Real Gain   Hochstrasser v Mayes  Not a real gain if the receipt is related to an employment-related 
loss or reimbursement  

   Allowances  e.g. a taxpayer who receives $150 and spends $60 will be 
assessed on the $150 with the $60 being a deduction  

 Characteristics  Regular/Periodic 
Payment  

FCT v Harris  One-off payment is likely to be capital in nature  

   FCT v Blake  Regular receipt is likely to be ordinary income  

   Premier Automatic 
Ticket Issuers v FCT  

Lump sum was ordinary income  
I.e. one-off receipt of interest under a loan agreement which 
provides payment at the end of the term would be ordinary 
income; lump sum under a contract to do a one-off job  

   Foley v Fletcher  Gain is regular but not ordinary income I.e. instalments for the 
sale of a capital asset  

  Flows from 
Capital  
(Nexus Test)  

Eisner v Macomber  The tree is capital and the fruit was income   
  
Must have a nexus to the earning sources i.e. property, business 
or personal exertion and must be severable from the tree 
(extracted without damaging the tree)  

  Ordinary Income 
not Flowing from 
Earning Source  

Keily v FCT   Pension and other government payments are ordinary income 
i.e. unemployment benefits if they are regular, expected and 
dependable  

   FCT v Dixon   Top-up of salary (compensation)  

   Anstis v FCT  Youth Allowance is ordinary income  
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 General 
Principles  

  Hayes v FCT  A receipt will be assessable where it is the product or incident of 
employment or reward for services rendered  

  Illegal Activities  Lindsay v IRCommrs  
FCT v La Rosa  

Illegal activities that are systematic or used to produce a profit 
will be viewed as income  

   Payne v FCT  If it is illegal to sell a good it is not cash convertible I.e. receipt of 
cigarettes are not cash convertible because they cannot be sold 
without a license  

  Constructive 
Receipt  

Section 6-5(4)  
Federal Coke Pty Ltd v 
FCT (subsidiary)  

A receipt is still ordinary income when your pay is paid into 
someone else’s account  

  Mutuality 
(p124/5)  

Bohemians Club v Acting 
FCT  
  
Section 6-23 NANE  
  
Carlisle & Silloth Golf 
Club v Smith(income 
from trading)  

Funds given to a club from its members and the refund of those 
fees back to the members are not assessable  

   RACV v FCT  Distinguishing between mutual and non-mutual services, 
whether the service was provided to members only  or whether it 
is part of the club's trading activities  

  Salary Sacrifice  Ruling TR 2001/10  Employment income is derived when it is received and not when 
the service is performed  
Employment income will not be derived if it is redirected through 
an effective salary arrangement with the employer; therefore not 
assessable  

Compensation  For Losses 
Incurred by 
Individuals  

Received By 
Insurance  

Section 15-30  Assessable income includes money from insurance received for 
the loss of an amount if the lost amount would have been 
included in assessable income and is not assessable as ordinary 
income under s6-5  

Business Income  Indications of 
Carrying on a 
Business  

Profit-Making 
Intentions  

Stone v FCT  
Ferguson v FCT (strong 
indication)  

Strong indication that there is a business though lack of intention 
does not mean there is not a business if there are other strong 
factors  
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  Size/scale of the 
activity  

FCT v JR Walker (small 
operation)  

Size of turnover and initial capital  

  1 Organised in a 
business-like way  
  
2 Repetition and 
regularity  
  
3 Other Source of 
Income  

Ferguson v FCT  1 Degree of planning involved; time devoted to the activity; 
whether records were kept  
  
3 Having another source of income does not preclude this activity 
from being a business  
  

  Carried on in a 
similar way to 
ordinary trade  

Thomas v FCT  Production is much greater than a recreational pursuit or hobby  

 Specific 
Businesses 

Gambling  Martin v FCT (record 
keeping)  
Evans v FCT (large 
profit)  
Babkav FCT (no other 
income)  

Gambling does not constitute a business if it is not conducted on 
a large scale and is not connected to another business; must be 
regular and systematic with little dependence on lucky  

  Sportsperson  Spriggs v FCT  
Riddell v FCT  

Most professional sportspersons are carrying on a business 
because they receive regular and often large payments for the 
sporting activity  

   FCT v Stone  Most amateur sportspersons carry on a hobby or pastime; may 
not always be the case, especially if the sportsperson has turned 
their talent into profit  

   Maddalena v FCT Part-time sportsperson with no manager was not carrying on a 
business 

  Investment 
Activities  

AGC (Investments) Ltd v 
FCT  
London Australia 
Investment Co Ltd v FCT  
(return) 

Not carrying on a business if the investments were undertaken 
for long-term growth rather than speculative returns; shares 
weren't bought and sold to maintain liquidity  

 


