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Adams v Lambert (2006, HCA) Bankruptcy notice (set aside, BA s 306) 
Whether a bankruptcy notice should be set aside because a misstatement of the statutory
provision under which interest on the judgement debt was claimed.  

[17] A bankruptcy notice is a proceeding under BA.  
[19] The calculation of post-judgment interest is a well-known source of difficulty for some
drafters of bankruptcy notices. The difficulty is sometimes avoided by refraining from
including interest in the debt upon which the bankruptcy notice is based.  
[21] The bankruptcy notice, as a written instrument, must be construed as a whole: words
may generally be supplied, omitted or corrected, in an instrument, where it is clearly
necessary in order to avoid absurdity or inconsistency.  
[26] The question of construction raised by the words ‘a formal defect or an irregularity’ is
one to be decided by reading s 306 in the context of the whole BA, informed by the general
purpose of the legislation, and the particular purpose of the provisions relating to bankruptcy
notice.  
[27] What this Court regarded as relevant to s 306 was misleading a debtor about what is
necessary to comply with the notice.  

• [28] If a requirement is made essential by the BA, then a failure to meet that
requirement is not a formal defect or an irregularity within the meaning of s 306.  

The irregularity does not invalidate the bankruptcy notice:  

• [19] The calculation of interest was correct.  
• [19] The bankruptcy notice made it plain, in express terms, that the interest claimed

was post-judgment interest.  

Air ServicesAustralia v Ferrier (1996, HCA;
Dawson, Gaudron and McHugh JJ) 

Preference (running account defence) 

The liquidators sought to recover all the payments for air navigation, meteorological, fire-
fighting, safety and other services provided to Compass as a condition of it being permitted
to fly and land aeroplanes at Australian airports, all of which made in the preference period.
Air Services Australia relied on a running account defence, saying that the entirety of the
payments made during the six months period should be effectively treated as one payment
and the liquidators were only entitled to recover the net amount by which Compass Airlines’
indebtedness had been reduced over that period.  

501: For the purpose of s 122, the effect of a payment on the other creditors of the debtor is
determined objectively. If the payment has the effect of giving a creditor a preference over
the other creditors, it does not matter that neither the creditor nor the debtor intended to give
the creditor preferential treatment.  
502: If the purpose of the payment is to induce the creditor to provide further goods or
services as well as to discharge an existing indebtedness, the payment will not be a preference
unless the payment exceeds the value of the goods or services acquired.  

• 502: A payment made during the six months period cannot be viewed in isolation
from the general course of dealing between the creditor and the debtor before, during
and after that period. Resort must be had to the business purpose and context of the
payment to determine whether it gives the creditor a preference over other creditors.
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• 502: To have the effect of giving the creditor a preference, priority or advantage over
other creditors, the payment must ultimately result in a decrease in the net value of
the assets that are available to meet the competing demands of the other creditors.  

Aussie Vic Plant Hire v Esanda Finance
(2008, HCA; Gleeson CJ, Kirby, Hayne,
Crennan and Kiefel JJ) 

Offsetting claim 

AVPH applied to have a statutory demand set aside. A master of the VSC declined to do so,
but granted an extension of time for compliance. While appealing during the extended period
to a single judge, AVPH failed to satisfy the demand. The extension duly expired.  
AVPH then applied for a further extension, pending the appeal. The appeal and application
for extension of time were heard simultaneously. Both were dismissed, the judge concluding
that the consequences foreseen by s 459F(1), had already come into play. AVPH
unsuccessfully appealed to the VCA and further appealed to the HCA.  
The issue in the appeal was whether the time for compliance with a statutory demand could
be extended after such time had expired. 
One of the main purposes behind Pt 5.4, is the speedy resolution of applications for winding
up in insolvency. It would be sharply at odds with such a purpose to read the power to extend
time for compliancewith a statutory demand as capable of exercise after the time has expired.
The point is put beyond doubt when regard is had to the consequence that the Corporations
Act attaches to a failure to comply with a statutory demand. If a company fails to comply
with a statutory demand, and that failure occurs during or after the three months ending on
the day when that winding-up application is made, the court must presume that the company
is insolvent. It is s 459C that requires the court to make that presumption. 
AVPH’s argument could find no textual footing in s 459F(2). Although s 459F(2)(a)(i) refers
to ‘the last such order’ extending the time for compliance with a statutory demand, that
cannot include an order made after the period has expired. To read ‘the last such order’ as
including an order made after the period for compliance has expired, would focus attention
upon the state of affairs at either the date of commencement of the winding-up application
or the date of the hearing of that application. However, s 459C neither requires nor permits
that focus. It directs attention to what has happened at any time during a period, not upon a
state of affairs at either the commencement or hearing of the winding-up application. 
Further, it is of fundamental importance to recognise that the provisions in question do no
more than create a presumption about the ultimate issue that arises in an application to wind
up in insolvency: is the company insolvent? Denying the power of a court to extend time for
compliance with a statutory demand after the time has already expired determines no right
or liability of the company or of the party that has made the demand. 
Clyne v DCT (1984, HCA; Gibbs CJ,
Murphy, Brennan and Dawson JJ) 

Voluntary bankruptcy 

After a creditor’s sequestration petition had been filed in the FCA, and before it was heard,
Clyne filed a petition for sequestration of his estate, and the Registrar accepted it. BA s
55(3)(b) provides that on acceptance of a debtor’s petition by the Registrar, ‘by force of this
section, the debtor becomes a bankrupt by virtue of presentation of the petition’.  
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• The money and properties transferred were not assets available to the other unsecured
creditors had the chargee otherwise enforced its rights upon the winding-up; and 

• There may not be other assets available for distribution between the other unsecured
creditors. 

Gye v McIntyre (1991, HCA; Mason CJ,
Brennan, Deane, Dawson, Toohey, Gaudron
and McHugh JJ) 

Set off 

Gye was subject to an arrangement with his creditors under Pt X, which means that s 86 set-
off applied to him by operation of the then applicable BA s 243. He had unliquidated damages
claim against McIntyre for fraudulent misrepresentations allegedly made by her in the sale
of a hotel business conducted by her company on Gye and others. McIntyre had a liquidated
debt claims against Gye for monies he and others had borrowed to assist in funding the hotel
purchase.  
The issue before the HCA was whether McIntyre’s liquidated debt claim could be set off
against Gye’s unliquidated damages claim under BA s 86 in circumstances where they had
arisen from different (though related) transactions, to which other people were also parties
in each case.  

The claims could be set off against each other, because even though other parties were also
involved, Gye and McIntyre were involved in each case, and in the same capacities (eg, not
as trustees), thus satisfying the requirements of mutuality and the claims were
commensurable, meaning that each ultimately sounded in money.  
The set off arose automatically upon the commencement of bankruptcy (or Gye’s Pt X
arrangement), so there was no requirement for McIntyre to have lodged a proof of debt, and
there was no requirement for the claims each to have arisen from a contract.  
618: The object of set-off in bankruptcy is ‘to do substantial justice between the parties where
a debt is really due from the bankrupt to the debtor to his estate’.  

• 619: Substantial justice requires that the operation of set-off in bankruptcy be
confined within limits which protect the creditors of the bankrupt from being
disadvantaged by a sett-off being allowed in circumstances where debts, credits or
other dealings have not been genuinely mutual as a matter of substance, such as
where beneficial ownership is not the same or where, after bankruptcy or notice of
an act of bankruptcy, a debtor of the bankrupt has bought up liabilities of the bankrupt
at a discount for the purpose of setting them off against his own indebtedness.  

• 619: Set-off under s 86 is not available in circumstances where the beneficial
entitlement and liability in respect of the countervailing credits and debits do not
correspond.  

• 619: In case where a debtor of the bankrupt manipulates the set-off before bankruptcy
but after notice of an available act of bankruptcy ⇒ BA s 86(2) 

IATA v Ansett (2008, HCA; Gleeson CJ;
Gummow, Hayne, Heydon, Crennan and
Kiefel JJ Kirby J) 

DOCA 

The respondent was a member of the appellant’s ‘clearing house’, which allowed it to settle


