
LAW1504: Tort Law  
Full Exam Notes 

Table of Contents: 

Negligence 1

Standard of Care 4

Omissions 8

Causation and Remoteness 12

Defences to Negligence 17

Damages 18

Vicarious Liability 19

Non-Delegable Duties 23

Defamation 25

Nuisance 36

Page !1



Negligence:  

- Failure to exercise reasonable care and skill (Civil Liability Act 1936 (SA) s 3) 

- Negligence is people doing harm to each other unintentionally 

- Trespass doesn't require harm, but negligence does 

- Actions in negligence: 

• Personal injury 

• Nervous shock (mental harm) 

• Property damage 

• Pure economic loss 

- The act needs to be either intentional (intended the actual outcome) or reckless (subjective state 
of mind, acted in wilful disregard of the likely consequences) or negligent (objective test, what a 
reasonable person would have done or foreseen)  

- Duty of care: I owe a duty of care to everybody who I think could be harmed if i don't act 
carefully.  

- Lord Atkins neighbourhood principle: ‘Persons who are so closely and directly affected by my 
act that I ought reasonably to have them in contemplation as being so affected when I am 
directing my mind to the acts or omissions which are called in question.’ 

- Proximity:  

• Involves a notion of nearness or closeness and embraces physical proximity (in the sense 
of space and time)between the person or property of the plaintiff and the person or 
property of the defendant, and

• circumstantial proximity such as an overriding relationship of employer or employee or 
of a professional man and his client, and 

• causal proximity in the sense of closeness or directness of the relationship between the 
particular act or cause of action and the injury sustained.” (Jaensch v Coffey)  

- Reasonable foreseeability: 

• As part of the ‘neighbour principle’ for determining a duty of care.  

• Reasonable foresight is directed to the identity of the plaintiff,  someone who the 
defendant could reasonably foresee would suffer injury as a result of their negligence 

• As part of the determination of a breach of duty: 

- Reasonable foresight is directed at the risk of the injury, more at the occurrence of the 
event which causes the injury 

• As part of the determination of remoteness of damage:  

- Reasonable foresight is directed at the type of damage which would result from the 
defendant’s negligence 
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- The precise sequence of events need not be foreseen, only that some harm may occur 

- Simple statement of duty of care:  

• Reasonable foreseeability of physical harm is generally enough to impose a duty of care 

on a person who knows or ought reasonably foresee that physical harm is a likely result 

of his or her conduct.  Liability will arise when the duty is breached and where there is a 

causal relationship between the breach and the harm."  

- Mental Harm (Nervous Shock): 

• Defined in the Civil Liability Act as ‘impairment of a person’s mental condition’.  

• In Annetts v Tame, Gummow and Kirby JJ established that nervous shock operates as a 

lawyer’s shorthand for the categories of psychiatric harm which are compensable under 

the tort of negligence 

• There was reluctance toward mental harm claims - specifically doubt regarding 

genuineness of claims and floodgate fears  

• The touchstone of liability (for physical and mental injury) is still the reasonableness of 

conduct 

- Normal fortitude  

• “Where the plaintiff’s response to the defendant’s conduct is so extreme or idiosyncratic 

as to render the risk of that response far-fetched or fanciful, the law does not require the 

defendant to guard against it.” (Tomisevic v Menzies Wagga Southern Pty Ltd)  

• Need to ask - is it reasonably foreseeable that a person of normal fortitude would suffer 

mental harm in these circumstances? 

- Sudden shock: 

• Not a proper requirement of the common law in Australia. Need to acknowledge that 

there may be some difficulty in situations of protracted suffering as opposed to “sudden 

shock” with respect to issues of causation and remoteness of damage. 

• No liability for bearers or bad tidings, even where carelessness or insensitivity are 

factors.  

• Approach is now the same with nervous shock as all other questions of negligence - 

specific factors now used to determine causation and reasonable foreseeability. 

- Legislation: 

• s 53 of the CLA 1936 (SA): 

- Damages for mental or nervous shock. 
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