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Power and Law 
Austin: Law is an expression of power and that laws are merely commands backed by the threat of 

sanction for compliance. Austin argues that all law is exercise of one's power over another as 

commands creates duties upon individuals.  

Hart's Critique of Austin 
Hart: Hart argues Austin's approach is too simplistic in order to be applicable to modern legal 

systems. He thinks Austin's model reflects a gunman situation where a gunman commands 

obedience for threatening to shoot. 

Austin: Argues that this example does not reflect legal obligation but instead one is only obligated to 

act. This differs from obligation because an obligation entails some sort of acceptance of the rule by 

people. 

Hart: rejects Austin's model. Instead says law comprises of primary and secondary rules. Primary 

rules impose duties and regulate behaviour and conduct. Secondary rules allow for the creation of 

new rules and elimination of old as well as the conferral of power. Uncertainty is overcome through 

rule of recognition in which rules can be set down as to how a law or rule should be validly created. 

Rules of adjudication empowers individuals (judges) to make determinative legal decisions over 

whether an obligation has been breached or not.  

Waldron: Critiques secondary law can be used as an instrument of the elite. If a legal system has 

unjust primary rules, the secondary rules will operate to protect those unjust primary rules against 

change.  Hart's theory of law may operate to alienate society from law, because secondary rules can 

create a complete structure of law and create powerful elite institutions to govern law. 

Marx: Law is always used for the exercise of power, oppressing the subjects 

Foucault: He believes that power cannot be vested in an individual but only occurs through a series 

of complex relationships. 

Individual rights need not come at the expense of a cohesive society 

and need not compromise effective democracy. 
Rawls: individual rights is based on the 'inviolability' of  human beings. 

Liberalism: allow all individuals to pursue their own conception of the good life and to revise this 

conception when desired. 

Dworkin: argues in defence of individual rights, as certain fundamental and essential rights should 

not be overridden by the general interest of society.  

Waldron: individuals should enjoy individual rights as a fall back for when the 'warm bonds of 

affection' in social relations fade. Further argues that fall back theory of rights actually assist to 

create new social relations between strangers that would not otherwise be possible.  



Waldron: contends that in some rare circumstances where there is a grave and demonstrated risk to 

the society, individual rights may be set aside. E.g. life of one for the lives of many, but should not be 

set aside merely for the general interests of society. 

Communitarian (Sandel): argue that one's identity is so inextricably linked to the society of culture 

into which they are born, that individual rights should be set aside in the interests of pursuing 

communitarian and common goals. Sandel contends that individual rights necessarily conflict with 

the advancement of communitarian/common goals. 

Dworkin, waldron and arguments for individual rights: Argue that individual rights be put first but 

after that individuals can still pursue common goals in the interest of society. 

Communitarians: argue rights are selfish because they encourage individuals to only consider their 

own interests in making rights claims. This argument is brought on the basis that the interest theory 

of rights which is that a right creates a duty on all others to observe and not infringe upon those 

rights. However, rights theorists argue that in fact many individuals claim rights for others and not 

themselves. This shows that rights can be claimed on behalf of others to protect those in the 

community and destabilise it.  

Waldron: it is important to note that just because a right exists, does not tell the right holders 

anything about whether to exercise that right or not.  As per the choice theory of rights, individuals 

who hold rights can in fact choose not to exercise these rights.  

Communitarians: Argue rights destroy the social relations and warm bonds of affection within social 

relationships. 

Waldron: Disagrees by saying that rights are merely a safety net and not constitutive of social 

relationships. He contends that the provision of individual rights as a fall back can assist new bonds 

and social relationships to be brought into existence such as a transaction between 2 strangers.  

Communitarians: argue provision of individual rights come at the expense of society's goals and 

aims. Rights theorists do not argue for the granting of individual rights at the expense of communal 

goals however, they argue that certain rights should be protected first and then social aims can be 

pursued.  

Dworkin and Waldron: only some certain, essential and very fundamental rights should be 

protected.  

Marx: Individuals rights are granted equally, they cannot privilege the elite over the masses. 

Democracy 
Hobbes: Democracy is determined as the rule of all individuals where the sovereignty is with the 

people 

*freedom of speech, franchise, expression = fundamental rights 

Habermas: argues effective democracy occurs even though all may not agree with the substance of 

an enacted law but if all the law is procedurally democratic then individuals will accept it. 



Kymlicka: Minorities and marginalised groups in society may suffered under a democracy if not 

afforded minority group rights. 

Okin: contends that in some cases, woman's individual rights may be subordinated and oppressed 

particularly if society they are in is gender biased and protected by group rights. 

Legal indeterminacy and the rule of law- law indeterminacy arises 

from conflicting views of what is law? 
Austin: views laws as commands given by a sovereign backed by sanctions. He believed law could be 

good or bad depending on the sovereign. However, does not address efficiency in a large nation. e.g. 

why would somebody stop at a red light at 3am when no one is around? Surely this could not be fear 

of sanction.  

Marx: believes that law is an exercise of power and law is always bad. He believes that it reflects the 

interests of the privileged at the expense of the less privileged.  

Hart: Addresses the critique of Austin's theory of inefficiency in a large society. He says there are 

two types of rules which are 1) obliged and 2) obligated. Rules that are obliged are those conformed 

with due to fear of sanction. Rules that are obligated are those that are accepted by the wider 

community as good rules. Rules that are obligated are in the form of primary rules backed by 

secondary rules.  Hart believes that primary rules need widespread existence(use/acknowledgment) 

by majority of citizens, whereas secondary only need majority compliance by officials, it is argued 

this may lead to alienation between people and the law.  

Hart's theory opens up hard cases and easy cases due to the open texture of rules. Easy cases are 

those which can be determined and adjudicated clearly and hard cases are those which the rule of 

recognition do not properly address.  Additionally when a rule gets more precise the less effective it 

is.  

Legal realists argued that 'hard cases' are more common than hart makes them out to be saying hart 

undermines the amount of judicial discretion evident.  

Dworkin: attempts to address Hart's open texture of rules. He says that when the intention of 

parliament is clear; go with that intention (as long as it is not unjust) and where it is not clear go to 

'background' moral principles to come to a decision. He believes that the background principles are 

just as valid as the legislature.  He suggest this method to fill in the 'gaps' arising from Hart's open 

texture of rules which would otherwise call for a judge's personal beliefs. There is an assumption 

however that Dworkin makes that the background principles are the same for everyone → he 

doesn't take into account different beliefs of different societies.  

Hunt criticises Dworkin by saying that his theory suggests a fear of politics. He believes that Dworkin 

wants a 'clear and permanent' boundary of law because he has a nightmare of the subjectivism that 

democracy brings. This nightmare however suggests that the decision of principle is in fact a political 

decision and giving judges authority over it is not justified or legitimate.  

 


