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Relevance  
S55 and S56 

Where the evidence could rationally affect the assessment of the probability of the existence of a 

fact in issue (s55(1)). Just more or less probably not sufficiently probably or improbable therefore 

only needs a minimal logical connection (ALRC 26 1 [641]. 

Facts in issue is defined by the elements of the offence for which the accused stands charged for 

(Smith). 

‘It is undesirable and unnecessary in terms of rules of admissibility…to set the hurdle of relevance 

too high (Smith [45])(Kirby). 

The witness’s assertion of identity was founded on material no different from the material already 

available to the jury from it’s own observation, therefore the witness’s assertion is not evident that 

could rationally affect the assessment of the jury of the fact in issue (Smith). And if the knowledge 

does change the jury’s assessment of probability, then it is not because of any reasoning but 

because they have allowed the view of another to substitute their own. (Smith) 

That case where they dressed the accused up like the criminal (Evans) 

Only evidence that is relevant to the proceeding may be adduced (s56(1)).  

Reviving Memory  
S32 into s192 for inside court 

S34 for outside of court  

Unfavourable Witness  
S38 into s192  

Cross Examination  
Browne v Dunn: When cross examining, the witness needs to be given an opportunity to defend or 

respond to an inconsistent statement.  

S46: a witness may be recalled to be cross examined about a matter raised by evidence adduced by 

another party which the witness was not cross examined about prior.  

1. Put to the witness as much of your case as concerns that witness and  

2. where you are going to suggest that the witness is mistaken or not speaking the truth on a 

particular matter; that should be put to the witness. 

S44(1) cross examiner cannot question a witness about a previous representation alleged to have 

been made by a person other than the witness except for exceptions found in (2). 

S45 production of documents  

Unfair Prejudice + Probative value  
S137 – must have more probative value than unfair prejudice 



IMM cannot take into the account the reliability or credibility of the witness when considering the 

probative value of the evidence, have to assume that they are their max value. However, the 

contention is can the reliability of the actual evidence be considered? 

Hearsay 
S59 evidence of a previous representation …is not admissible to prove the existence of a fact that 

the maker of the representation intended to assert. i.e. u can’t admit evidence of a previous 

representation for the purpose that it was made.  

Almost all documents are previous representations , except for affidavit, it’s considered testimonial 

evidence in written form.  

S60 exception to the Hearsay rule where evidence of a previous representation can be admitted for 

a purpose other than the fact asserted by the representation.  If admitted for a non-hearsay 

purpose, the evidence may be considered for its truth as well ( a hearsay purpose). 

Kamleh v The Queen: example of where the used the previous representation of the TV volume 

being turned all the way up as an assertion that the person who made the representation was in the 

apartment/room. 

1. ID what the speaker intended to assert in the previous representation  

2. What is the statement being offered to prove? 

3. Are 1 and 2 the same? 

Subramaniam: The defendant says someone says to him ’You can carry our weapons for us or you’ll 

never see home again’. We are not concerned with whether the actual statement is credible, but if 

the defendant is credible. So not hearsay  

S136 the court may limit the use of evidence if it’s a) unfairly prejudicial or b) misleading or 

confusing.  

More Hearsay exceptions 
S61 applies to all exceptions except s66A. if the person who makes the previous representation is 

not competent then it cannot be adduced under these exceptions. 

First hand hearsay exceptions 
S63 civil proceedings, maker unavailable 

S64 civil proceedings maker available s64(2) if it would cause undue expense delay or would not be 

reasonably practicable then the hearsay rule will not apply. S64(3) getting the actual person who 

made the representation  

R v Suteski: co-accused refused to testify and held in contempt of court therefore ruled as 

unavailable  

Caterpillar v John Deere: Witness was asked to fly from US to Australia at his own expense to be 

cross examined, but there was no response. Ruled that the witness cannot be ruled as unavailable 

just because no response. Onus was Deere to show that all reasonable steps has been taken to 

secure attendance.    

S65 criminal proceedings, maker unavailable  

 


