
Personal Injury and Property Damage 
Category of Duty Case  Facts  Principle/ Rule  Quote CLA 
General Duties -
Prima Facie Rule 

  If personal injury or 
property damage is 
foreseeable, there will 
be a duty of care.  

 Section 511- 
Definitions  
“personal injury” 
includes: 

a) Pre-natal 
injury 

b) Impairment 
of a person’s 
physical or 
mental 
condition, 
and 

c) Disease 
Ss 19,   
5B(1) (b) – 
foreseeability “not 
insignificant”, “Not 
far-fetched and 
fanciful” 
 

Exclusion of a Duty – 
a) no duty of 
positive action 

Broughton v 
Competitive Foods 
Australia Pty Ltd 
[2005] NSWCA 168 

Plaintiff threatened by 
group carrying knives at 
Hungry Jack’s- security 
guard was asked to 
help; fearing fight could 
erupt and endanger 
other customers, the 
guard pushed them 
back onto the street- 
ensuring injury to 
plaintiff. 

A question of whether 
the store was liable- 
Court found no breach 
of duty due to the 
guard deciding in the 
interests of the patrons 
in the restaurant.  

Handley JA held effectively that there was no duty of care 
because the law does not impose a duty to come to the 
assistance of those in trouble: 

2 In general the law does not impose legally 
enforceable duties on one citizen to help another.  It does 
this in special and limited circumstances where one 
person has the care of another such as husbands and 
wives, parents and persons in loco parentus who have the 
care and custody of infant children, hospitals and patients, 
prison authorities and prisoners and so on.   

3 Outside these special relationships a 
stranger is not obliged to feed the hungry, give water 
to the thirsty, look after the sick, visit the prisoners, 

 



or rescue those in peril.  The moral commandment to 
love one’s neighbour is not enforceable by law.  As 
Lord Atkin said in Donoghue v Stevenson [1932] AC 
562, 580: 

“The rule that you are to love your neighbour 

becomes in law, you must not injure your 

neighbour; and the lawyer’s question Who is 

my neighbour? receives a restricted reply.” 

 
b) no general duty 
to protect against 
harm caused by 
others 

Parissis v Bourke 
[2004] NSWCA 373 

Parents of 18 YO who 
put on a social 
barbeque 

Held not liable for 
injury to guest- no duty 
to control the actions of 
the guest 

  

c) no duty to 
prevent someone 
harming themselves 

Stuart v Kirkland-
Veenstra (2009) 
HCA 15 

Mr Veenstra was found 
by police in an attempt 
to commit suicide. 
Upon being assured 
that he had changed his 
mind, police did not 
intervene. His wife sued 
the police when Mr 
Veenstra killed himself 
in their driveway later 
that day.  

Considered whether 
police owed a duty to 
prevent someone from 
harming themselves- 
HCA held that there 
was no duty of care 

- Gummow, Hayne & Heydon JJ: 
- [88] Personal autonomy is a value that informs 

much of the common law.  It is a value that is 
reflected in the law of negligence.  The co-existence 
of a knowledge of a risk of harm and power to avert 
or minimise that harm does not, without more, give 

rise to a duty of care at common law1.  As Dixon J 

said in Smith v Leurs2, "[t]he general rule is that one 
man is under no duty of controlling another man to 

prevent his doing damage to a third"3.  It is, 
therefore, "exceptional to find in the law a duty to 
control another's actions to prevent harm to 

strangers"4…. 
-  [89]It may be said that the notion of 

personal autonomy is imprecise, if only because it 
will often imply some notion of voluntary action or 
freedom of choice.  And, as Windeyer J pointed out 

 

                                                      
1  Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 at 596 [145]; [2002] HCA 54. 

2  (1945) 70 CLR 256 at 262; [1945] HCA 27. 

3  See also Modbury Triangle Shopping Centre Pty Ltd v Anzil (2000) 205 CLR 254; [2000] HCA 61. 

4  Smith v Leurs (1945) 70 CLR 256 at 262. 



in Ryan v The Queen5, albeit in a different context, 
words like "voluntary" are ambiguous.  But expressed 
in the most general way, the value described as 
personal autonomy leaves it to the individual to 
decide whether to engage in conduct that may cause 

that individual harm6.  As Lord Hope of Craighead 
put it in Reeves v Commissioner of Police of the 

Metropolis7, "[o]n the whole people are entitled to 
act as they please, even if this will inevitably lead to 

their own death or injury"8. 

 

d) No duty re 
advocacy connected 
with court 
proceedings 

D’Orta-Ekenaike v 
Victoria Legal Aid 
[2005] HCA 12, 
(2005) 2232 CLR 1 

D’orta was charged 
with rape and sought 
legal advice. Upon a 
guilty verdict at a first 
trial which was later 
acquitted, D’orta 
wanted compensation 
for the wasted time of 
the litigation and the 
time spent in custody. 

Questioned whether a 
barrister or solicitor 
making decisions about 
litigation can be sued 
by a client for wrong 
decisions. Action struck 
out in Giannarelli v 
Wrath (1988) 165 CLR 
543- held that 
barristers and solicitors 
were immune from suit 
for these sorts of 
actions  

- McHugh J on situations where a duty of care has not 
been found despite harm being foreseeable- at paras 
[98]-[99]: 

-  101… Ordinarily, people owe a duty of 
care to other persons when they know or ought 
reasonably to foresee that their conduct may cause 
physical damage to those persons or their property.  
Reasonable foreseeability of physical harm is 
generally enough to impose a duty of care on a 
person who knows or ought reasonably foresee that 
physical harm is a likely result of his or her conduct.  
Liability will arise when the duty is breached and 
where there is a causal relationship between the 
breach and the harm.  But even reasonable foresight 
of harm is not always sufficient to give rise to a duty 
of care.  Thus, police officers owe no duty to a 
member of the public to take reasonable care in 
investigating a crime so as to be able to apprehend a 
criminal before he commits a further crime by 

 

                                                      
5  (1967) 121 CLR 205 at 244; [1967] HCA 2.  See also Tofilau v The Queen (2007) 231 CLR 396 at 404-405 [6], 417-418 [49]-[52]; [2007] HCA 39. 

6  Agar v Hyde (2000) 201 CLR 552 at 583-584 [88]-[90]; [2000] HCA 41. 

7  [2000] 1 AC 360 at 379-380. 

8  See also Cole v South Tweed Heads Rugby League Football Club Ltd (2004) 217 CLR 469 at 477 [14]; [2004] HCA 29; Tomlinson v Congleton Borough Council 

[2004] 1 AC 46; R (L) v Home Secretary [2008] 3 WLR 1325 at 1338 [39], 1342 [53]. 



injuring that member of the public9.  It is not 
sufficient to found a duty of care that the police 
officer ought to know that, if his or her careless 
investigation fails to apprehend the criminal, a 
member of a particular class of persons may suffer 

physical harm10.  Nor do service personnel engaged 
in active operations owe a duty of care to avoid loss 

or damage to private citizens11.  Their immunity is 
not confined "to the presence of the enemy or to 
occasions when contact with the enemy has been 

established"12.  It covers "attack and resistance, 
advance and retreat, pursuit and avoidance, 

reconnaissance and engagement"13.  Nor does the 
duty that the landlord of a shopping centre owes as 
an occupier of land extend to conducting its 
operations so that persons leaving the centre are 

protected from physical attacks by third parties14.  
- 102. In these exceptions to the general rule that 

reasonable foresight of physical harm will give rise to 
a duty of care, the law negates liability for reasons of 
policy.  In the case of police officers, one reason for 
excluding the duty is that a "great deal of police time, 
trouble and expense might be expected to have to be 
put into the preparation of the defence to the 

action"15.  This would result in "a significant 
diversion of police manpower and attention from 
their most important function, that of the 

                                                      
9  Hill v Chief Constable of West Yorkshire [1989] AC 53. 

10  Hill v Chief Constable of West Yorkshire [1989] AC 53 at 62. 

11  Shaw Savill and Albion Co Ltd v The Commonwealth (1940) 66 CLR 344. 

12  Shaw Savill and Albion Co Ltd v The Commonwealth (1940) 66 CLR 344 at 361. 

13  Shaw Savill and Albion Co Ltd v The Commonwealth (1940) 66 CLR 344 at 362. 

14  Modbury Triangle Shopping Centre Pty Ltd v Anzil (2000) 205 CLR 254. 

15  Hill v Chief Constable of West Yorkshire [1989] AC 53 at 63. 



suppression of crime"16.  Consequently, a police 
officer is not liable for the harm suffered by a victim 
of crime unless, at the very least, that person was 
subject to a "special risk" of harm different from 

other members of the public17.  In the case of 
service personnel, the policy of the common law is 
"to concede to the armed forces complete legal 
freedom of action in the field, that is to say in the 
course of active operations against the enemy, so 
that the application of private law by the ordinary 
courts may end where the active use of arms 

begins"18.  In the case of the supermarket landlord, 
the common law refuses to impose a duty because, 
"[i]f people were under a legal duty to prevent 
foreseeable harm to others, the burden imposed 

would be intolerable"19.  Similarly, public policy is 
the reason that the common law does not give a 
cause of action to a person who suffers harm as the 
result of an advocate's negligent in-court conduct or 
conduct intimately connected with the hearing of a 
case.  The common law takes the view that the harm 
that is likely to be done to the administration of 
justice by permitting such actions is greater than the 
harm done to individuals by refusing them such 
causes of action. {emphasis added} 

 

f) No duty owed by 
soldiers in active 
combat 

Shaw Savill and 
Albion Co Ltd v The 
Commonwealth 
(1940)  

 No duty by government 
when engaged in 
combat  

  

UK Supreme 
Court- Smith and 

 Held that in some 
circumstances a duty of 

  

                                                      
16  Hill v Chief Constable of West Yorkshire [1989] AC 53 at 63. 

17  Hill v Chief Constable of West Yorkshire [1989] AC 53 at 62. 

18  Shaw Savill and Albion Co Ltd v The Commonwealth (1940) 66 CLR 344 at 362. 

19  Modbury Triangle Shopping Centre Pty Ltd v Anzil (2000) 205 CLR 254 at 266 per Gleeson CJ. 



ors v Ministry of 
Defence [2013] 
UKSC 41 

care might be owed by 
the government in 
relation to soldiers on 
active service.  

g) No duty owed by 
participants in court 
proceedings  

Sirros v Moore 
[1975] QB 118 

 Cannot sue a judge for a 
decision rendered in court 
proceedings  

  

h) Duty may be 
negated by need for 
‘coherence’ 

Miller v Miller (2011) 
242 CLR 446  

Teenage girl stole a car, 
control over car was 
usurped by her uncle who 
started driving recklessly 
and injured girl when she 
attempted to escape. 

HCA had to decide on 
whether her uncle could 
be said to owe her a duty 
of care in the activity of 
car stealing. 
HCA decided that she was 
not precluded from 
recovering damages as 
she had attempted to 
withdrawal from the 
crime. Had this not been 
the case, the uncle would 
not have owed a duty of 
care as it would have been 
‘incoherent’ for the civil 
law to allow a duty where 
the law was being 
breached. 

The refusal to find a duty of care between those complicit in 
the offence follows from the more precise identification of 
the way in which the statutory proscription of illegal use of a 
vehicle seeks to promote road safety. The offence of illegally 
taking and using a vehicle is dealt with as it is because of its 
association with reckless and dangerous driving. The 
statutory purpose of a law proscribing dangerous or 
reckless driving is not consistent with one offender owing a 
co-offender a duty to take reasonable care. And in a case 
where two or more are complicit in the offence of illegally 
using a vehicle, the statutory purpose of the law proscribing 
illegal use (here, s 371A) is not consistent with one offender 
owing a co-offender a duty to take reasonable care. The 
inconsistency or incongruity arises regardless of whether 
reckless or dangerous driving eventuates. It arises from the 
recognition that the purpose of the statute is to deter and 
punish using a vehicle in circumstances that often lead to 
reckless and dangerous driving (at [101]). 

 

 

 


