
Equity and Trusts: 

 

 

History and Nature of Equity: 

 

Equity developed to Satisfy the shortcomings of the common law.  

‘the saving supplement and complement of the Common Law. . . prevailing over the common law in cases of conflict but 

ensuring, by its persistence and by the very fact of its prevailing, the survival of the common law and the enduring influence 

of English Jurisprudence as a whole in the history of civilisation.’ 

 

Legion v Hateley –equitable jurisdiction was based upon unconscionable behaviour on the part of the defendant.  

- ‘conforms to a fundamental principle according to which equity acts, namely that a party having a legal right 

shall not be permitted to exercise it in such a way that the exercise amounts to unconscionable conduct.’ 

 

Equity reflects law in so far as law is defective because its generality. Its role is to supplement 

 

EQUITABLE JURISDICTIONS 

 

Exclusive Jurisdiction: where equity has an exclusive cognizance, because no relief can be obtained at common law.  

- Obligations arising under a trust.  

 

Concurrent Jurisdiction: both equity and common law courts have jurisdiction to make orders. 

- The enforcement of a contract where the primary equitable remedy is the order for specific performance 

and the common-law remedy is an order for damages.  

- Supports Common Law Rights 

 

Auxiliary Jurisdiction: Exercised when a person goes to equity ‘merely to obtain its assistance in proceedings’ which 

they are taking or about to take in the courts of law. 

 

Distinction between exclusive jurisdiction and jurisdiction in aid of legal rights.  

- Example: injunction. 

o When an injunction is sought to restrain the breach of a common-law obligation, equity will only 

provide relief if damages at common law are inadequate.  

▪ If common law damages are adequate as a form of relief, equity will not intervene. 

o if the junction is sought to restrain a breach on an equitable obligation (exclusive jurisdiction), the 

question of equity’s jurisdiction does not arise because only equity can enforce equitable 

obligations.  

▪ Equitable obligations are not recognised in common law therefore the 

adequacies/inadequacies do not arise.  

 

 

 

5 categories of equity: 

1. The exploitation of vulnerability or weakness 

2. The abuse of positions of confidence 

3. The insistence on rights in circumstances which are harsh or oppressive 

4. The inequitable denial of obligations 

5. The unjust retention of Property. 

 

It is the concept of unfair advantage being taken of serious inequality that is central to the notion of unconscionable 

conduct –ACCC v Berbatis Holdings.  

 

It must be established that it would be against the conscience for a court of equity not to acknowledge what has occurred 

between parties. The occurring theme in equity is whether, after examining all the circumstances, it would be 

UNCONSCIONABLE not to recognise certain rights, titles and interests between the parties.  

 

‘Where a party had a good argument in equity, they would not be left to languish at common law.’ Earl of Oxford’s Case. 

 

The Current Legislation in Victoria – Supreme Court Act 1986 Vic – s 9 – 

‘An act to improve the Jurisdiction and procedure of the Supreme Court and for other purposes connected 

therewith. [1883]  

 

- NSW was the last jurisdiction to make the changes in 1970 

- South Australia was the first – related to being the only colony without accepted convicts. 

 

 



 

 

Judicature System 

 

The main objection of the Judicature Act was to assimilate the transaction of Equity business and common law business. 

Salt v Cooper. 

 

MCC Proceeds Inc. v Lehman Brothers international 

 - The Supreme Court of Judicature Acts were intended to achieve procedural improvements in the administration 

of law and equity in all courts, not to transform equitable interests into legal titles or to sweep away altogether the rules of 

common law. 

 

Felton v Mulligan - The two streams of Jurisdiction, though they run in the same channel, run side by side and do not 

mingle their waters.  

 

Law and Equity under the Judicature System: 

 

Development of legal principles of common law and equity:  

 

 Mortgagee’s power of Sale –  

o Equity: The equitable principle has generally been formulated as requiring the mortgagee to act in good 

faith. 

▪ Less demanding duty on mortgagee. 

o Common Law –  Cuckmere Brick v mutual Finance stated that the mortgagee’s obligations to the 

mortgagor was in the terms of tort of negligence, with the mortgagor’s remedy being a claim for 

common law remedies. The Cuckmere test imposes a duty upon the mortgagee to get the best price for 

the property. 

o Walsh v Lonsdale -  Until a formal lease is executed in compliance with a decree of specific 

performance, there exists an equitable lease only, although the parties to the lease stand in the same 

position as if a lease had been granted. 

▪ Case allowed the landlord to claim his right to specific performance without having first to 

obtain a decree and to use this equitable defence against the tenants claim.  

• Limited application: Doctrine is only applicable in cases where specific 

performance can be obtained between the same parties in the same court, and at the 

same time as the subsequent legal action falls to be determined. (Manchester 

Brewery Co v Coombs) 

• Gave rise to an equitable lease but Did not create a legal interest (enforceable right 

to possess or use the property.) 

• Differs from Chan v Cresdon due to Cresdon seeking ‘obligations under the lease’ 

but needed to be contained in a legal lease whereas Walsh found that the lease 

amounted to an equitable lease.  

 

 

Fusion Fallacy  

 

The prevailing view in Australia is that Judicature Act only fused procedure and not substantive law. Fusion Fallacy is said 

to arise when the decision reached in a case is one which could not have been reached under the separate system of courts 

that existed before the judicature system reforms were enacted.  The judicature system fused the procedures of common law 

and equity, however did not change substantive law.  

 

Fusion Fallacies have led to: 

 

- Admin of a remedy not previously available at common law or equity.  

- Modification of principles of one branch of the law by the introduction of principles from another. 

 For examples, by holding that the existence of a duty of care in tort may be tested by asking whether the 

parties concerned are in a fiduciary relationship. 

 

 In equity, there are a range of remedies including an injunction, an order for specific performance and a 

constructive trust. In common law, there is just damages. 

- Fusion Fallacies occur when damages under the common law are awarded for purely equitable wrongs. They 

arise when substantive principles from both the common law and equity are applied interchangeably. 

 

Walsh v Lonsdale- No proper lease agreement, tenant took possession, the landlord seized tenant’s personal effects, 

tenant sued. 

- agreement to enter a lease with specific performance to complete common law requirements (payment).  

- Emphasis place on the Judicature Act whereby equity and common laws were fused. 



- Where there is a contest between equity and common law, equity principles prevail. 

- There was no conflict of rules or principles arising on the facts. 

 

Seager v CopyDex – exemplary damages given for a breach of confidence when there was no issue or contract or torts. 

- The court upheld Mr Seager’s claim for breach of an equitable obligation of confidence, holding that 

Copydex must have unconsciously made use of the information which Mr Seager gave them The court 

ordered damages to be assessed on a restitutionary basis. 

Lord Denning MR said: ‘The law on this subject does not depend on any implied contract. It depends on the 

broad principle of equity that he who has received information in confidence shall not take unfair 

advantage of it. He must not make use of it to the prejudice of him who gave it without obtaining his consent 

 

Harris v Digital Pulse -  held that damages are not available for equitable wrongs where there is a contract in place.  Noted 

that the judicature act only simplified procedure. 

 Mason J dissented stating that substantive principles in both law and equity should not be isolated. 

 

 

 

Equitable Maxims 

 

– summary statements of a broad theme which underlies equitable concepts and principles. Maxims are an indication as to 

how equity has developed and are useful in applying equitable principles. They are discretionary and the use of individual 

maxims can change over time. 

 

- Maxims represent moral ideas and they are to ‘provide general principles as points of departure, and not to 

capsule answers to specific problems 

 

- Equity follows the law: matter needs to be considered at common law first, then in equity. Equity 

recognised the existence of common law rights, titles and interests, but these would not be enforced if they 

were unconscionable.  

▪ Both above maxims relate to determining priorities when there are competing interests.  

▪ The first states that where equitable interests are equal, the first in time will take 

precedence.  

▪ The second holds that where the merits (i.e. equities) of competing legal and equitable 

interests are the same, then the legal interest will prevail but only if the legal interest was 

acquired bona fide for good value and without notice of the prior equitable interest.  

▪  

- Equity will not suffer a wrong to be without a remedy: it is a response to the difficulties presented by the 

common law. Does not guarantee relief will always be available. 

- This maxim has more historical than current significance. 

During the early years of equity, the plaintiff would seek the assistance of Chancery because he or she 

suffered a wrong for which no remedy was available at common law– so equity had to intervene.  

However, this maxim can be slightly misleading in the sense that courts of equity did not invent a remedy solely 

because the plaintiff had suffered a wrong for which no remedy was available. Rather, the judges attempted to 

apply one or more of the existing remedies to each individual situation.  

Furthermore, “wrong” probably refers to behaviour, which is contrary to law, not morals.  

The maxim is not as significant today as in the past, due to:  

 (i)  The development of precedent in equity and  

 (ii)  The reluctance of courts to create entirely new equitable rights and  

remedies.  

 The extent to which courts are prepared to adapt and extend equitable principles to meet novel 

circumstances. 

▪ Stewart v Atco – A Principle should be applied when the circumstances of a case fall 

within it. 

▪ Broadcasting Corp v Lenah Games – equity must respond to ways that is consistent with 

equitable principles. 

 

- Whoever seeks equity must practice it: a plaintiff cannot seek equitable relief if they have not already 

fulfilled their own obligations in both law and equity.  



▪ The maxim requires the plaintiff to do “equity,” in other words to act in a conscientious 

and fair manner. It highlights the fact that equity is a “court of conscience.”  

▪ This maxim also emphasizes an important distinction between common law and equity in 

that equity can offer conditional relief by prescribing that plaintiffs who seek an equitable 

remedy can only do so on the condition that they fulfil their own legal and equitable 

obligations arising out of the subject matter of the dispute.  

 This maxim finds many applications.  

 For example, a plaintiff seeking specific performance (which is an equitable remedy) must be ready, willing 

and able to perform his or her own obligations under the contract if the remedy is to be granted.  

 In other words, “equity,” in the sense of fair conduct, is the price of relief for a plaintiff.  

 

- Equity does not assist a volunteer: Equity only acts on the conscience. A voluntary promise that is made in 

the absence of valuable consideration does not constitute a legal obligation or contract. 

▪ This maxim holds that equity will not make its remedies available to a plaintiff who has 

not given consideration (value)  

• For example, a plaintiff will not be granted specific performance of a promise 

for which no consideration has been paid. In other words, equity will not give 

something for nothing.  

• However, the consideration does not need to be actual money, but may take the 

form of services or goods.  

 This is an illustration of the maxim below, i.e. that equity looks beyond the form to the substance.  

 

- Where equities are equal, the first in time will prevail. The law of priorities. 

▪ Two equitable interests: if the nature of equitable interest is the same, then whichever is 

first in time will prevail. 

▪ Prior equitable interest and a later legal interest: legal interest prevails if they took 

their title for value 

▪ Prior legal interest and later equitable: legal interest is stronger and takes priority. How 

did the latter come into existence? 

 

- Whoever comes to equity must have clean hands: An improper conduct by the plaintiff that is connected to 

the circumstances will deny equitable relief. (Nelson v Nelson 1995)  

▪ This is an important maxim, which is closely linked with the previous maxim and acts as 

an equitable defence, which may disqualify plaintiff from receiving equitable relief.  

▪ The relevant “unclean conduct” must bear some relationship (be of sufficient connection) 

to the dispute, although it need not amount to something legally wrong.  

▪ For example, specific performance of a contract will be refused if the plaintiff procured 

the contract by equitable fraud, such as unconscionable conduct (even if the defendant has 

not rescinded the contract).  

 An illustration of this maxim can be found in the case of Harrigan v Brown [1967] 1 NSWR 342.  

▪ A plaintiff who has once been guilty of “unclean hands” is not permanently barred from 

equitable relief. 

Plaintiffs may “wash their hands” by showing that the misconduct either: 

(a) ceased well before the suit was brought to court, or  

(b) it occurred by accident and will not recur.  

 This “washing” may be achieved by the imposition of terms on the plaintiff, as in Rhodes v Badenach 

[2000] TASC 160, see also Nelson v Nelson (1995) 184 CLR 538.  

  

- Equity assists the diligent and not the tardy: Must act promptly and without delay  

▪ These two maxims are related and emphasize that equity gives assistance to those who act 

promptly and diligently, within a reasonable time.  

▪ Mere delay has not been regarded as a bar to equitable relief, but equitable relief will be 

denied when there is undue or unexplained delay, since the court may hold that failure to 

act promptly indicated to the defendant that the plaintiff acquiesced to the situation.  

▪ These two maxims have given rise to the equitable defences of laches and acquiescence.  

  

- Equity is equality: proportionate distribution of losses according to liability. 

▪ Equality here means “proportional equality”, not literal equality.  

• This maxim has many applications.  

▪ For example, equity aims to ensure that when a plaintiff is awarded compensation, it is 

fair and just compensation vis a vis the defendant, as well as the plaintiff. Equity is not a 



punitive jurisdiction and does not seek to punish, merely to achieve justice between the 

parties.  

▪  

- Equity looks at intent, rather than form: focus on substantive matters rather than technicalities of 

procedural requirements. The latter is the concern of the common law.  

▪ This maxim demonstrates that courts of equity make a distinction between matters of 

substance (intention of parties regarding rights and obligations) and matters of form 

(formal statement of the parties’ rights and obligations).  

▪ If a court of equity finds that insistence on the form (for example, a contract) will defeat 

the substance (the intentions of the parties), then equity will not allow a party to insist on 

the rights set out in the document, i.e. the form.  

• There are many applications of this maxim.  

• For example, where a vendor of land fails to complete on the day fixed for 

completion, at common law the vendor would be in breach of contract. In 

equity, however, it will suffice if the vendor is ready to complete within a 

reasonable time after that day (Solomons v Halloran (1906) 7 SR (NSW) 32, 

42-3 (Street J)).  

▪ However, as a qualification to the universal application of the maxim, please note that it 

would be incorrect to assume that equity’s preference of substance over form is 

unlimited. For example, in the case of Byrnes v Kendle (2011), the High Court held that 

in the interpretation of a trust instrument, the court may only decide based upon what the 

document provides – it cannot take into consideration surrounding circumstances or 

intentions of the parties.  

 Further, it is generally accepted that “there is no general equitable jurisdiction to construe contracts to give 

effect to the intention of the parties if it is clear that the parties agreed on the form of the contract.” (MGL, 

112)  

 

- Equity considers that which ought to be done, as done: Equity may act on the conscience of the party to 

give effect to those obligations that will later arise. Contractual disputes and future obligations, doctrine of 

estoppel. 

▪ This maxim also finds many applications and is the basis for the remedy of specific 

performance. 

For example, where a contract requires something to be done, equity will proceed as if 

the thing were already done to prevent injustice to one of the parties.  

 Further, when a person, A, has agreed to take a lease for valuable consideration and the consideration has 

been paid, if the other party, B, refuses to complete the lease, equity will treat A as if he were a lessee (Walsh 

v. Lonsdale (1882) Ch D 9; [1881-5] All ER Rep Ext 1690, see also, Industrial Properties (Barton Hill) Ltd 

v. Associated Electrical Industries [1977] QB 580; [1977] 2 All ER 293).  

▪ Note: the applicability of the maxim is limited to circumstances where that which ought 

to be done can be done.  

▪ Therefore, the maxim finds application in cases where a party would have a right to seek 

in equity the enforcement of the contract.  

• Volunteers are unable to take advantage of the maxim.  

-  

 

- Equity acts in personam: acted on the conscience of a person rather than property. 

 At common law, a person who holds legal title to property has rights in relation to that property against the 

whole world – thus, it is said that the common law acts in rem.  

 In equity, however, equitable rights are only enforceable against a person. Thus it is said that equity acts in 

personam.  

 For example, because the proprietary rights of a beneficiary under a trust historically were not recognised 

under the common law, the only person against whom the beneficiary could act regarding an infringement of 

these rights is the trustee.  

 Note, however, that the significance of this maxim is mainly historical, as it is no longer strictly true 

that equity acts in personam only.  

 m. Who is first in time takes precedence (qui prior est tempore potior est jure)  

 

 

 


