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Week 7: Introduction to Civil Procedure 

 

Civil Procedure are “rules which are directed to governing or regulating the mode or conduct 

of court proceedings” (McKain v R W Miller & Co (SA) Pty Ltd (1991) 174 CLR).  

 

6: primary objective of administration is safeguarding public interest in open justice.  

71: business of a court may be conducted in absence of public.  

56: overriding purpose is to facilitate just, quick and cheap resolution. 

 

Alternative Dispute Resolution 

 

Informal negotiation (offers of compromise/calderbank letters), mediation, conciliation and 

arbitration which serve as alternative of litigation. ADR is “processes, other than judicial 

determination, in which an impartial person assists those in dispute to resolve their issues”. 

 

Offer to Compromise 

20.26: any party, by notice in writing, can make an offer to compromise any claim in 

proceedings.  

20.27: party may accept an offer by serving written notice of acceptance during the period. 

Offer may be accepted even if a further offer is made. 

20.28: a party who accepts an offer may withdraw the acceptance is sum of money isn’t 

paid within 28 days of acceptance or the court grants leave to withdraw acceptance. 

20.29: failure to comply with the accepted offer means court can dismiss, order judgement 

or give effect to the accepted offer. 

 

 

Mediation  

26: if considered appropriate court may order a mediation by a mediator.  

27: duty of each party to participate in good faith in the mediation. 

28: costs of mediation  

29: court may order to give effect to any agreement arising from mediation session. 

30: privilege for documents produced in a mediation session or sent to mediator. 

31: mediator may disclose information in certain circumstances. 

32: mediator may by order, give directions as to preparation and conduct of mediation. 

33: mediator has same protection and immunity as a judicial officer of the court  

 

Arbitration 

38: court may order arbitrator to determine a claim for recovery of damages. 

39: referred proceedings are to be determined by an arbitrator on the evidence adduced.  

40: an arbitration award is final and conclusive. 

42: person aggrieved by an award may apply to court for rehearing of proceedings.   

 

Time Limitations 

 

‘Where there is delay the whole quality of justice deteriorates’ Lawrence [1982] AC 510. 

Governed by Limitation Act 1969 (NSW):  

 

• Contractual disputes (6 years) 

• Tortious disputes (3 years) 

• Carriage of goods by sea (Hague Visby rules) (1 year) 
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Week 8: Commencing Proceedings  

 

Case Management  

 

Case management refers to the power of the courts over pleadings, discovery, preparation of 

evidence, length and timing of hearings and the summary disposition of cases. 

 

Role of the Court in Case Management & Interlocutory matters 

 

56: purpose of the act is to facilitate ‘just, quick and cheap’ resolution of proceedings 

57: objects of case management are to provide a just determination, use available judicial 

and administrative resources, affordable cost to parties.  

58: court must follow dictates of justice in deciding “whether to make any order or 

direction for the management of proceedings”. 

59: eliminate delay between commencement and final determination of proceedings. 

60: cost to parties is proportionate to complexity of the subject-matter in dispute. 

 

2.1: court can give directions for the just, quick and cheap disposal of proceedings anytime 

 

Lawyers often breach 56 if procedural efficiency isn’t in the lawyer’s best interests or 

impossibility of efficiency.  

 

Queensland v JL Holdings Pty Ltd: case management is a useful aid for ensuring prompt 

and efficient disposal of litigation.  

 

Aon Risk Services Australia Ltd v Australian National University (2009) 239 CLR 175: HC 

argued against JL Holdings and rejected the plaintiff s claim for an adjournment and leave 

after the third day of trial. There is ‘an irreparable element of unfair prejudice in 

unnecessarily delaying proceedings’. The court is a publicly funded resource whereby 

delay causes inefficiency and ‘can undermine confidence in the rule of law’. 

 

ERA v Armstrong (2013) 250 CLR 303: during general discovery of 60,000 documents, 

ERA provided various privileged documents to Armstrong. Although the Supreme court 

waived privilege on 13 documents, the HC reinstated it. Speed and efficiency, in the sense 

of minimum delay and expense, are essential to a just resolution of proceedings (56). “Rule 

31 of the Australian Solicitors' Conduct Rules, deals with the duty of a solicitor to return 

material, which is known or reasonably suspected to be confidential, where a solicitor is 

aware that its disclosure was inadvertent. Such a rule should not be necessary as it obviates 

unnecessary and costly interlocutory applications.  

 

UBS AG v Tyne [2018] HCA 45: Telstro (a Jersey Coy) invested in Kazakhstan bank on 

recommendation of UBS. GFC in 2008 resulted in a margin call of $28M US and a 

standstill agreement. There was no jurisdiction clause in the standstill agreement between 

parties but the letter of undertaking contained an exclusive Singapore jurisdiction. NSW 

SC stayed in favour of Singapore but HC argued Federal Court proceedings were an abuse 

of process. Majority granting unconditional leave to discontinue claims is consistent with 

overriding purpose under 56. “This appeal is concerned with the power to permanently stay 

proceedings as an abuse of the process of the court.” 
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Number of Cases Citing Aon v ANU [2009] 

Court/State NSW FED VIC WA QLD ACT SA Tas NT OS Total 

High Court  4         4 

Appellate Court 75 27 26 19 25 13 5    190 

Superior Court  306 407 124 88 38 52 30 7 10  1062 

Lower Court 58 202 19 58 19 5 30    391 

Tribunal 128 20 25 7 84 1 7 1   273 

Overseas          23 23 

TOTAL 567 660 194 172 166 71 72 8 10 0 1947 

 


