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INTRODUCTION TO TRUSTS 

Trustee may be a beneficiary, but “a man cannot be trustee 

for himself alone” (Re Heberley) 

EXPRESS TRUSTS 

A CERTAINTY OF INTENTION 

- Matter of Substance rather than form (Bahr v 

Nicolay (No 2)) 

- Objective intention (Byrnes v Kendle) 

- Interpretation of the words must be in the context 

of the document as a whole and must preserve its 

internal consistency (Dean v Cole) 

- Particular words do not have a meaning at all 

(Dean v Cole) 

o E.g. word ‘trust’ is not determinative 

either way (Walsh Bay Developments) 

- If the available evidence/language gives rise to an 

ambiguity then extrinsic materials can be used to 

contradict that (Byrnes v Kendle) 

Examples of Precatory/No Trust 

- Hope, wish 

- ‘In full confidence that she will do what is right as 

to the disposal’ (Re Adams and the Kensington 

Vestry) 

- ‘absolute disposl;’ and ‘trusting to her that she 

will’ (Dean v Cole) 

- Money given unconditionally (Elizabethan 

Theatre Trusts) 

Examples of Imperative 

- ‘on the understanding that… shares to be sold and 

capital received’ (Hayes v Heart Foundation) 

o Phrase itself did not carry meaning of 

obligation but testator had spoken in 

words of legal restriction 

o There was a concrete scheme laid in the 

will 

Inferring Intention From Conduct 

- Quistclose: Quistclose gave loan on condition in 

letter that money was to be held in separate bank 

account and used solely for purpose of paying 

dividend to shareholders HELD Primary trust in 

favour of shareholders and if failure Secondary 

trust in favour of Quistclose 

- Re Kayford: Mail company has separate bank 

account to receive deposits for orders HELD 

Having separate bank account tends to show an 

intention to create a trust (quarantining the money) 

but it is not conclusive 

- Raulfs v Fishy Bite: Raulfs entered into 

partnership and agreed to contribute and did. 

Partner used money for himself. HELD Mere fact 

that property is handed over for a purpose is not 

sufficient to find a trust. Need more than just that 

- Quistclose secondary trust is just a resulting trust 

(Elizabethan Theatre) 

B CERTAINTY OF SUBJECT MATTER 

- Generic descriptions are ok if possible to ascertain 

the subject certainly 

- Only proportions matter (White v Shortall) 

Examples 

- Hunter v Moss: Moss promised 5% shareholding 

(owned 950/1000 only one class) HELD Subject 

matter satisfied. Important that all shares were of 

same class and value 

- White v Shortall: Domestic relationship broken 

down. Defendant owned 1.5 million and said he 

owed 220,000 shares on trust for plaintiff HELD 

1.5 mil shares held for two beneficiaries. 

Defendant trustee and beneficiary of 1.5-220k. 

Female beneficiary of 220,000 shares 

C CERTAINTY OF OBJECTS (FOR PERSONS) 

- Every trust must have a definite object. There must 

be someone in whose favour the court can decree 

performance (Morice v Bishop of Durham) 

POWER OF APPOINTMENT 

- Issue: Is there a power of appointment? 

- Question of interpretation/construction of the 

language in trust instrument 

- TRUST POWER: Trustee during trust life obliged 

to distribute the entire fund to people who fall 

within class of objects 

o Members have a right that the trustee 

distribute entire fund to people within 

class of objects 

- MERE POWER: Trustee during trust life NOT 

obliged to distribute 

o Not obliged to exercise, but if so, must 

exercise in favour of class (Gulbenkian) 

o The class might not come into existence 

(Re Gulbenkian) 

o Mere power if settlor contemplated 

residue in the fund (Re Gulbenkian) 

o Dead giveaway when there is a gift in 

default of appointment 

 

 


