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TERMS 

 

INCORPORATION OF TERMS 
 

Terms are incorporated by: 

• Signature (L’Estrange) (Toll) (Curtis) 

• Notice (Oceanic) (Thornton) 

• Pre-contractual statements (JJ Savage) (Oscar Chess) 

SIGNATURE 

R: A person is generally bound by what they have signed, regardless of whether they have read the contract or not, in the 
absence of fraud, misrepresentation or vitiating circumstances (L’Estrange per Lord Scrutton; Toll) 

Consider:  

1. Did they sign it? 

2. Did the person know it was a contractual document? 

a. If the signed document is known to be contractual, in the absence of vitiating factors, the clause is 

incorporated (Toll) 

3. Would a reasonable person think the document contains contractual terms? (Toll) (determined objectively) 

a. Toll: ‘Please see overleaf’ right next to the signature seemed significant 

4. Industry norms may be relevant (Toll) 

5. Parties don’t need to be protected against unusual or onerous terms where a document is signed (Toll) 

6. Are there any vitiating factors? (Toll) 

a. A document which is a receipt is not a contract, though comments by employee may elevate it to this (Curtis) 

b. Misrepresentation (which nullifies presence of signature) is ‘any behaviour, by words or conduct, is sufficient 

to be a misrepresentation if it is such as to mislead the other party about the existence or extent of the 

exemption’ (intentionally OR unwittingly) (Denning LJ, Curtis) 

i. By failing to draw attention to the width of the exemption clause, the assistant created the false 

impression that the exemption only related to the beads/sequins and not the material of the dress. 

(Curtis) 

c. R: The legal effect of a misrepresentation is that the defendant becomes bound by the terms as 

misrepresented (Denning LJ, Curtis) 

i. Misleading the other party about the existence or extent of an exemption is sufficient to disentitle the 

creator to the benefit of the exemption (Denning LJ, Curtis) 

ii. The nature of the document may be misleading (Denning LJ, Curtis) 

iii. Faint type may be misleading (Curtis) 

iv. The circumstances in which the document is presented for signature could constitute a 

misrepresentation (intentionally OR unwittingly) (Toll)  

v. May include silence (Denning LJ, Curtis) 

NOTICE  

R: The offeror must do what is reasonable to give notice; there ought to be overt notification of onerous or unusual terms (Lord 

Denning, Thornton) 

For a notice to be effective:  

1. Timing - Terms intended to be binding must be made available to a party prior to the contract being formed (Oceanic; 
Thornton) 

a. Insufficient if available elsewhere and not readily available  
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• Ticket was issued after contract was made and exchange order issued – the terms on the ticket did not form 
part of the contract (Oceanic) 

Ticket was issued after contract was m  
b. Cannot unilaterally add terms once contract is formed  

• The parking ticket preceded the display of conditions. Therefore, the automatically dispensed ticket gave no 
opportunity to read and reject the terms (Thornton) 

▪ The parking ticket preceded the displ 
2. Knowledge – The party must have actual knowledge or reasonable notice of the term (Oceanic) (Thornton) 

a. Must be in such a form as to come to the attention of the other party 
b. Reasonableness: How onerous is it to seek out the term? Would the terms have come to the attention of a 

reasonable person? 
i. Getting out of car and entering carpark too much effort to get the knowledge (Thornton) 

ii. Going overseas too arduous to get terms (Oceanic) 
c. Unusual terms require special notice - clauses which are destructive of rights must be explicitly brought to 

attention (Thornton) 
i. Because the terms would indemnify the carpark of liability for damages or personal injury, they had to 

be explicitly given by way of notice because this is destructive of rights (Thornton) 
 

STATEMENTS MADE DURING NEGOTIATIONS  

1. Promissory requirement 

2. Is the evidence admissible? – PER  

1. Promissory requirement 

R: The fact that a statement made by one party induced the other to enter into the contract does not necessarily make that 

statement a contractually binding promise. For pre-contractual representations to be incorporated into contract, statements 

must be:  

1. Made prior to contract 

2. Made with promissory intent (JJ Savage; Oscar Chess) (objectively determined) 

a. Is the language promissory or merely advisory/opinion  

i. Estimated speed [of the boat] not promissory (JJ Savage) 

ii. Statement of belief is not a contractual promise (Oscar Chess – D professed only to believe the car 

was a 1948 model and then passed on log book) 

iii. ‘I believe this is a 1948 Morris’ (not promissory) versus ‘I guarantee that it is a 1948 Morris’ 

(promissory) (Oscar Chess) 

b. What is the relative expertise of the parties?  

i. Williams did not claim car expertise (Oscar Chess) 

ii. While seller was ‘expert’, he was merely offering an opinion (JJ Savage) 

c. The importance of the statement to the transaction occurring (JJ Savage; Oscar Chess) 

i. If language inadequate, look to substance>form to assess contract and statements (‘If an intelligent 
bystander would reasonably infer a warranty was intended, that will suffice’ Denning L, Oscar Chess) 
 

2. Admissibility – Parol Evidence Rule 

1. R: The parol evidence rule excludes pre-contractual statements which would ‘subtract from, add to, vary, or contradict 

the language’ in the written document (Mason J in Codelfa) 

a. The rule excludes oral statements, written statements extrinsic to the contract document (notes, drafts, 

letters, reports, invoices and receipts) 

b. Ambit 

i. Construction – prevents evidence which would add to or vary terms as they appear in the contract 

ii. Interpretation – limits evidence used to give meaning to terms of the contract 

2. Can the PER be circumvented? PER circumvented and pre-contractual promises admissible when (GO THROUGH ALL): 

Exception 1: Partly Written/Partly Oral Contracts 
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1. R: Extrinsic evidence is admitted if the document in question was intended only to be a partial record of the contract 

(SRA v Heath) 

a. Ask: Does the contract appear to be a complete record of the contract? 

b. There are two conflicting approaches as to how to resolve this – outcome may depend on whether there is an 

inconsistency between oral statements and written contract 

2. [ADMISSIBLE] Broad approach – McHugh J, SRA v Heath – extrinsic evidence is permissible to establish whether a 

contract is wholly in writing [this is a NSW court judgment].  

a. A written agreement which appears on its face to be complete merely gives rise to a presumption the 

document was the whole contract and does not preclude the admission of evidence to prove oral terms (SRA v 

Heath)  

3. [INADMISSIBLE] Strict approach – Equuscorp – writing supersedes oral agreement to the extent of any inconsistency. 

No extrinsic evidence was admitted to add, vary, contradict terms of written document [HCA judgment]. 

a. Earlier oral agreement discharged by written agreement (Equuscorp stricter than SRA) 

b. Strict approach – Must preserve certainty and finality of written (Equuscorp) 

4. Consider 

a. Very detailed contracts likely to be wholly written (Equuscorp) 

b. Contract containing an entire agreement clause will preclude argument of partly oral contract, if clause is valid 

(Branir v Owston) → look to UCTL to sever 

c. Statements must not contradict written contract (Equuscorp) –  If there is an inconsistency between oral 

statements and the written contract, a ‘partly oral partly written’ argument will most likely fail.  

Exception 2 – Collateral Contracts 

1. R: Collateral contracts arise from a separate and supplementary promise given in consideration for executing the main 

contract (Hoyts) (Ex: truth of fact; additional benefit). If the promise is contained in a separate contract, it would not 

add to or vary the original contract so PER does not apply. 

 

2. The alleged collateral agreement must be: 

a. Made before or at the time of contract formation 

b. Promissory in nature (see promise element above) and induce entry into the principle contract (entering into 

principle contract constitutes consideration on part of promisee) (Crown Melbourne) 

i. Person making the promise must be AUTHORISED – SRA: G’s statements incapable of being collateral 

contract, as he had no authority to make alterations. 

ii. Be intended to induce contract as consideration for promise (JJ Savage)  

c. Be consistent with terms of the main contract (Hoyts; SRA) and cannot impinge/alter its provisions (Hoyts) 

i. Hoyts: the supposed collateral contract (the promise not to terminate during the currency of the term 

unless requested and required to do so by the head lessor) impinges upon the rights created by the 

main contract (to terminate at any time within 4 weeks notice). Thus, the mere qualification of a 

provision was considered inconsistent and could not amount to a collateral contract. 

ii. SRA: the assurances (‘the only time that that clause is ever invoked is for non-payment of rent or if 

somebody wants to advertise objectionable advertising content’) could not amount to a collateral 

contract since the terms of the assurances contradict the terms of clause 6 (authority may terminate 

contract at any time) 

Exception 3 – Estoppel 

1. R: A pre-contractual statement that does not create contractual rights may be enforceable by way of promissory 

estoppel. In Waltons Stores, an estoppel arose where one party led another to act on an assumption that a contract 

would be made between them.  

 

2. R: Courts will not enforce a term where there is a misinterpretation, such that a party understands an assumption to 

mean X but it in fact means Y and relies on it by doing Z (Crown) 
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a. The words ‘looked after at renewal time’ were not capable of conveying to a reasonable person that the 

tenants would be offered a further lease (Crown) 

 

3. The courts are divided as to whether the PER precludes the admission of extrinsic evidence for the purpose of 

establishing an estoppel: cf. Saleh and Norco 

a. There is a risk that a judge would be unwilling to entertain an equitable claim: Norco → The certainty and 

finality of contracts is important: Bryson J in Norco 

b. However, it seems that the court is more willing to permit an estoppel: Saleh  

c. Indeed, it is difficult to see why an equitable doctrine based on unconscionability succumb to a common law 

rule about the construction of documents: Branir; Saleh 

d. It has been suggested that ‘entire agreement’ clause will not preclude the operation of an estoppel: Saleh; 

Branir; SRA. 

e. However, it remains unsettled whether an equitable estoppel may be used for the positive enforcement of 
rights, and may only operate as a restraint on rights: Saleh 

Exception 4 – Rectification – Mistakenly omitted/misstated 

1. Extrinsic evidence is admissible if its purpose is to show that the contract document by mistake omits or misstates the 
terms actually agreed on by the parties 

2. May enforce rectified contract 

  


