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Taylor v Johnson (1983) High Court (Also in Toll Pty Ltd v Alphapharm Pty Ltd) 

 Ratio: An offeree who acts in such a way as to suggest to all and sundry that they are accepting the offer, and 

to induce the offeror to contract with them on that basis, will be bound 

o  Objective Approach considers whether an impartial third party observer would believe that the offeree was giving their assent 

to the terms of the offer 

 Not to be confused with subjective approach which considers actual intentions and understanding of the parties 

 

Turner, Kempson & Co Pty Ltd v Camm[1922] Victorian Supreme Court 
 Facts:  Turner made offer to sell Camm 15 tons of raspberry pulp 

o Camm agreed but added that he wanted the pulp delivered in ‘three lots of 5 tons each, approximately 10 days between each 

delivery’ 

 Ratio: Court held that inclusion of new terms meant that it was a counter-offer, rather than an acceptance 

(offeree suggested new terms as to the delivery of the goods) 

Dunlop v Higgins 
 Facts:  Offeree purported to accept an offer and included with the acceptance a request that the goods be delivered on a certain date 

 Ratio: Valid acceptance because the acceptance was accompanied by a mere request to delivery rather than a new condition 

Topic 1: Acceptance 

General Principle:  
Acceptance is a clear and unconditional assent to the terms of an offer 

a. For a contract to come into existence between two parties there 

must be a mutual assent to the terms of the bargain (‘a meeting of 

the minds’) 

 

 The communication of the acceptance can arise through an express or 

implied form of assent (e.g. signing a contract) 

 The acceptance may only be given by the party to whom the offer was made 

or by their agent 

 
1. The Objective Approach to Acceptance: 

 
 

2. Counter-Offers 

 If purported acceptance contains qualifications or proposes any 
changes to the transaction, then it is instead a counter-offer 

o Rejection of the offer by the offeree will not necessarily terminate 
the offer itself (Brambles Holdings v Bathurst City Council) 

 Counter-offers do not constitute as an acceptance 
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CJ Bova Pty Ltd v Geoffrey Needham Pty Ltd 
 Facts: Settlement offer was made by plaintiff 

o Defendant’s solicitors responded with terms that were subject to confirmation of the defendant 

 Ratio: Use of term ‘subject to confirmation’ was held to be a rejection rather than an acceptance 

o Implied that further action would be needed before the offer could be regarded as having been accepted 

Carter v Hyde 
 Facts: Carter offered to sell his hotel to Hyde with all the furniture in the hotel 

o When Hyde accepted, his letter of acceptance made reference to the furniture in the hotel at the time of acceptance (Carter 

argued that this constituted a counter-offer) 

 Ratio: A mere error contained in the statement of acceptance does not constitute a counter-offer 

Redowood Pty Ltd v Mongoose Pty Ltd 
 Ratio: “Commonly, offer and acceptance fail to correspond where the offeree in purporting to accept the offer 

….. it fails to reflect accurately what was originally offered.”  

 “Unless it can be reasonably established that the offeror ignored any such restatement as a misdescription, 
the failure to accept exactly what was offered results in the purported offer being cast as a counter-offer and 
there is no acceptance of the offer.” (COUNTER-OFFER) 

 “However, where an offeree in error misdescribes what is being offered, the misdescription is not fatal if it is 
clear that the offeree really intended to accept the terms and conditions contained in the offer.” 
(MISDESCRIPTION) 

Butler Machine Tool Co Ltd v Ex-Cell-O Corp (England) Ltd 
 Facts: Seller suggested a price and terms to buyer 

 Buyer sent the seller an order form containing buyer’s own terms 

 Seller accepted the offer and used the order form 

 Seller subsequently attempted to enforce a clause contained in its own set of terms 

 Ratio: “when there is a ‘battle of forms’, there is a contract as soon as the last of the forms is sent and received 

without objection being taken to it” 

 
 To assess misdescription, element of reasonableness must be applied 

o If reasonable recipient of the acceptance would have regarded 
the errors as inconsequential, then no actual counter-offer has 
been made 

 

Battle of the Forms: 

 
 
 


