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Creating a Company 
In order to create a new company, a FORM 201 must be completed or a shelf company may be 

purchased (company that already exists and registered with ASIC, just with new ownership). 

Information required refers to director’s details, shareholder details, place of business and place of 

registered office.  

Certificate of Incorporation (s.1274 (7A)) 
A certificate issued by ASIC stating that a company has been registered under this Act is conclusive 

evidence that:  

- all requirements of this Act for its registration have been complied with 

- the company was duly registered as a company under this Act on the date specified in the 

certificate 

Corporate Groups 
Business can operate through more than one company. If running multiple businesses may wish to 

separate different businesses because of reporting, performance profitability and liability purposes. 

Each company in a corporate group is a separate legal entity. 

Four tests to determine a subsidiary under section 46, whereby only 1 test need to be met: 

- Holding company controls composition of board of directors i.e. appoint or remove directors 

of subs company 

- Holding company controls more than 50% of the votes of the subsidiary company 

- Holding company holds more than 50% of the issued shares of the subsidiary company 

- The company is a subsidiary of another subsidiary of the holding company 

Wholly owned subsidiary is where all its issued shares are held by a holding company. 

Legal Recognition of Corporate Groups 
- In the event of insolvency, s.588V states the holding company may be liable for the debts of 

a subsidiary company 

- Directors of wholly owned subsidiary companies may need to act in the interest of the 

parent company (s.187) 

- Under s.208, related party transaction between related entities are reported 

Legal Concept: Separate Legal Entity 
Under the Corporations Act s.119, a company once registered is a separate legal entity from its 

members and those that manage its operations. A company can incur debts in its own name, hold 

property take and defend legal action. The company continues unchanged even if members and 

operators change. 

Separate Legal Entity & the ‘Corporate Veil’ 
Corporate veil – express used to describe the legal rule that keep participants (members, officers) 

separate from the company in a legal sense. 

This corporate veil and separate legal entity refers to a company being a legal person separate from 

its participants meaning: 

- Company is separate from the people that run the company and own it 



Indirect Contract (Agent) 
The indirectly is the most common way that companies enter into contracts, whereby the principal 

(company), agent (negotiator) and third party interact through contracts. In turn this creates two 

contracts between: 

- Principal and agent 

- Principal and third party (subject to powers and authority of agent) 

Generally speaking, the Board of Directors collectively are the agents of the company, which may 

also include senior employees or directors acting alone. Ultimately, it comes back to the level of 

authority to enter into contracts on behalf of the company. 

Section 126 provides an agent of the company to exercise the company’s power to make contracts: 

1. A company's power to make, vary, ratify or discharge a contract may be exercised by an 

individual acting with the company's express or implied authority and on behalf of the 

company. The power may be exercised without using a common seal.  

2. This section does not affect the operation of a law that requires a particular procedure to 

be complied with in relation to the contract. (internal rules) 

Agents Authority 
Contracts that exist between an agent and a third party need the officer(s) or agent to have 

“authority” to act on behalf of the company, which can be: 

- Actual Authority (expressed or implied) 

- Apparent Authority 

Actual Authority 

Express Actual Authority 

Express actual authority can arise whereby: 

- A provision in the Corporations Act or Company’s Constitution (s.198A) 

- A company agent (eg; Board of Directors) delegate actual authority (eg; to the CEO) 

- By way of oral or written statement 

- Limited in scope up to level of actual authority 

Implied Actual Authority 

Implied actual authority refers to terms not expressly stated, it is implied by courts in the 

circumstances as being reasonably necessary to carry out express authority of the position or title 

you have (flows naturally from express authority). Implied actual authority can arise in two ways: 

- Company position – when corporation appoints a person to a particular position 

- Acquiescence – where a corporation acquiesces to give a person authority 

In assessing the authority that might be implied by a persons position, consideration must be given 

to the nature of the company’s business. 

“To do all things as fall within the usual or customary scope of the position” 

 Company Position – [p.116 Hely-Hutchinson v Brayhead Ltd (1967)] 

 Acquiescence – [Brick & Pipe v Occidental] 

 



Attending Board Meetings 
Decisions of the board of directors is one of the key ways in which a company exercises its powers. 

Hence, under s.300(10), an officers report of a public company must set out how many board 

meetings each director attended. 

Delegation 
As it is impossible for directors and other officers to perform every necessary task for the company, 

under s.189D, it allows officers to delegate task to: 

- a committee of officers 

- a director 

- an employee 

- any other person

Note: Must record the delegation in a minute book (s.251A) 

Responsibility of Delegates Actions 

Section 190 sets out that a director will not be liable for the actions of a delegate if the director had 

reasonable grounds, acted in good faith and made proper enquiries. Furthermore it must be 

determined that the delegate was reliable and competent in relation to the power delegated.  

Defences to Breach of Duty of Care and Diligence 
If a director or officer is found to not have acted with care and skill, they have a potential defence 

against the allegation, which is known as the business judgement rule. 

business judgement rule – a defence against an allegation of a breach of duty of care and diligence 

based on the notion that the act or omission was a matter of business judgement  

In determining a decision the courts will look at s.180(2) and assess: 

- why the officers took the action 

- where the action was intended to benefit the company or the benefit of the officers 

- level of experience and knowledge of the officer that made the decision 

Section 180(2) ensures to “protect the authority of directors in the exercise of their duties and not 

insulate them from liability” [Corporate Law Economic Reform Program Bill (1998)] 

Using the Defence 
The business judgement rule defence in s.180(2) of the Corporations Act only applies where there is 

a breach of duty of care under s.180(1). The directors belief will be considered ration unless the 

belief is one that ‘no reasonable person in their position would hold’. 

The business judgement rule defence is applied in ASIC v Rich (2009), where it is found: 

“a rational belief exists if the director believes that his judgement was in the best interests of the 

company and the belief is supported by a reasoning process that is rational.” 

Duty to Prevent Insolvent Trading 
Under s.588G of the Corporations Act imposes a duty on directors, but not on other officers, to 

prevent insolvent trading. The purpose of the statute is to help future unsecured creditors. 

Insolvent trading – trading while the company is or, expected to be, unable to meet its debts 

Directors liability for insolvent trading is outlined in s.588G(1) & 588G(2): 

 



Topic Five: Director Duties B 
After discussing the key duties of directors and officers duties relating to acting with due care and 

diligence and avoiding to trade while the company is insolvent, we will further this discussion. This 

topic in turn focuses on fiduciary duties of acting in good faith, the best interests of the company, for 

a proper purpose and to avoid conflicts of interest. 

Good Faith 
To act in good faith requires the duty of an agent to act in the best interests for the principal 

(company) and for a proper purpose. This is outlined under s.181 of the Corporations Act. 

(1) A director or other officer of a corporation must exercise their powers and discharge their 

duties:  

(a)  in good faith in the best interests of the corporation; and 

(b)  for a proper purpose. 

Two tests or components of the notion of acting in good faith are: 

- Director must genuinely and reasonably believe that they are acting in the best interests of 

the company [p.214 Charterbridge Corp Ltd v Lloyd’s Bank Ltd (1970)] 

- An objective test examines the director’s actions in the context of the circumstances, as 

stated as “on the consideration of surrounding circumstances” [Bell v Westpac Corp (2008)] 

Breach of Section 181: 

A breach of this civil penalty provision (s.181) is enforceable by ASIC under s.1317E: 

- Civil remedies – damage, rescission 

- Civil penalties – Disqualification, Penalty up to $200k, Compensate company 

- Criminal offence (s. 184) – where breach is reckless or intentionally dishonest, a fine up to 

$220,000 and 5 years jail can be applicable 

Best Interests 
In general terms, the best interests of the company should be aligned with the best interests of the 

company’s members/shareholders as a whole. However, depending on the circumstances, acting in 

the best interests may extend to creditors, employees and group companies. Moreover, the long 

term aspect of best interests is also a consideration for a company. 

 [p.216 Darvall v North Sydney Brick & Tile Co (1988)] 

Members Interests 
As members or shareholders in a company have a common interest in the desire for income or 

capital growth, that doesn’t mean they are a homogenous group. It is important to recognise 

individual shareholders have varying interests 

- Different classes of shares exist, which may lead to oppression of certain shareholder classes 

under s.232 of the Corporations Act [Mills v Mills (1938)] 

- Duties are not owed to individual shareholders  [Percival v Wright (1902)] 

Creditors Interests 
Creditors interests become of paramount importance when the company becomes insolvent. In 

turn, directors must not do anything that prejudices the ability to pay its creditors under s.588G. 


