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Topic Three: Equity Fundraising 
For many public companies, equity fundraising is critical in order to achieve the capital requirements 

to invest in certain projects, products and services. However, there are a series of rules and principles 

governing the way that companies can raise equity. 

Parties involved in Equity Fundraising 
In equity fundraising, the funds raised are called securities, which can either be debt (eg; bonds) or 

equity (eg; shares) capital. This fundraising of securities occurs between 3 main parties: 

1. the Investor 

2. the Adviser to the Investor 

3. the Company 

NOTE: Legal responsibilities exist for both the adviser and the company 

Disclosure of Equity Fundraising 
When a public company invites the public to take up shares or debt in the company, they must 

require a disclosure document, that is in line with the requirements listed in Chapter 6D of the 

Corporations Act. Moreover, this disclosure document: 

- relates the primary issue of securities (not the secondary market) 

- Chapter 6D doesn’t applu to private companies [s.113(3)] 

A disclosure document is formulated to ensure that investors are in a position to make fully 

informed investment decisions. In turn, this allows investors to confidently assess the company 

rather than undertaking their own costly inquiries. 

Types of Disclosure Documents (s.710 to s.716) 
1. Prospectus  [s.709] 

- Standard disclosure document when issuing shares (very broad) 

2. Short Form Prospectus [s.712] 

- Eg; Annual financial statements – which provide company documents  

3. Profile Statement [s.714] 

- Provides limited information about the company as consists of concise information 

- Can be used to compare similar investment product 

4. Offer Information Statement [s.715] 

- Lower disclosure requirements than a prospectus, BUT can only be used for raising 

$10million or less 

Exclusions to Disclosure Document 

Under s.708 of the Corporations Acts, exclusions to issuing a disclosure document are: 

- Small Scale – personal offer to 20 people, 12 month period and $2 million or less 

- Sophisticated Investors – investment is $500,000+, or, net assets of $2.5 million+, or, income 

of $250,000+ 

(a) Has come under scrutiny recently due to broad term of ‘sophisticated’ 

- Professional Investors (eg; banks, insurance companies, super funds) 

- Employee Share Scheme – requires an employee/employer relationship and is no more than 

a 5% share of the company 

 

 



Lack of Knowledge 
This defence is only available to offer information statements or a profile statements due to the 

lower standard of liability. As per s.732, a person will not be liable if they can prove they did not 

know the statement was misleading or deceptive. 

NOTE: There is no requirement here to undertake reasonable inquiries.  

Reasonable Reliance on an Outside Expert 
Section 733(1) is available to a person places reasonable reliance on information given to them by 

someone who is not a director, agent or employee (eg; engineer, consultant). 

As a company or agent of the company, when placing reliance on an outside expert, a reasonable 

standard of due diligence must be taken into account before relying on the advice. For example; 

when employing a surveyor or archaeologist for a new mine, the company must not just rely on his 

opinion given his job title. Background checks relating to the experts opinion, experience and 

industry knowledge must be assessed by the company. Moreover, gaining more than two or more 

opinions will also improve the defences for companies or agents of the company. 

NOTE: Outside experts are liable under Section 729 for a breach of s.728(1). 

Public Withdrawal of Consent 
This defence under Section 733(3) is available to all persons, besides directors. This defence is 

available if the persons can prove that they publicly withdrew their consent to being named in the 

disclosure document. 

Unawareness of New Matter 
As per s.733(4), a defence is available if a new circumstance arose since the lodgement of the 

disclosure document and the person was not aware of the matter relating to the document issued. 

Remedies for Investors 

Investors are able to claim for remedies for defective disclosure documents through: 

- Rescission/cancellation of the contract 

(a) Right maybe lost if investor has received valuable consideration (eg; dividends) 

- Damages 

- Damages for negligent misstatement  [Hedley Byrne v Heller] 

 

 

 



NOTE: There are restrictions on changes that would lead to a variation of ‘class rights’ within a 

company which would require the separate consent of the affected shareholders (s.246B).  

Oppression Remedy 
Under s.232 of the Corporations Act, the court can provide a remedy to a member where the court 

finds that… 

(a) The conduct of the company affairs, or 

(b) Act or proposed resolution of members, or  

(c) Resolution or proposed resolution of members, either: 

(d) is contrary to the interest of members as a whole, or  

(e) oppressive, unfairly prejudicial or unfairly discriminatory against a member. 

For this action to be taken place, a member or any other person that ASIC thinks appropriate can 

apply for the oppression remedy. This can be applied under s.234 outlined on p.267. 

First Limb – Conduct of Affairs 
The courts must consider the circumstances, whether the matter is related to the conduct of the 

affairs of the company. This refers to: 

- an action, proposed action or omission on behalf of the company, or 

- resolution or proposed resolution by members 

This encompasses the conduct of directors, majority and substantial shareholders. 

Second Limb – Oppression and Discrimination 
This limb analysis the nature of the conduct in relation to something that is burdensome, harsh, 

wrongful or an overbearing act or attitude of someone. This test generally focuses towards whether 

‘it is oppressive or unfair if a reasonable director would not have acted in that way’ and ‘was it 

reasonable in terms of making business or operational decisions’ 

 [p.268 Wayde v New South Wales Rugby League Ltd (1985)] 

Diversion of Corporate Opportunity 

- Minority member has a reasonable expection of continued participation in management 

then removal of the minority member will be oppressive 

- Where board meetings are conducted in an unfair manner this can be oppression  

 [p.269 Fexuto Pty Ltd v Bosjnak Holdings Pty Ltd (2001)] 

 [p.269 Bright Pine Mills Pty Ltd (1969)] 

Diversion of Profits 

- Members have disagreements about the amount of dividends to be paid (minority wanting 

higher dividends) is not oppressive conduct 

- Majority directors paying deliberately low dividends but paying themselves higher 

remuneration is oppressive conduct 

 [p.269 Shamsallah Holdings Pty v CBD Refrigeration and Airconditioning Services Pty Ltd (2001)] 

 [p.269 Sanford v Sanford Courier Service Pty Ltd (1986)] 

 

 



Negligent Misstatement & Negligent Advice 
Negligence as a result of a misstatement causing purely financial loss is only a recent expansion of 

negligence principles. Thus, you could be held liable for advice in a social setting.  

Hedley Byrne v Heller 

The case of Hedley Byrne v Heller (1964) held the rules of negligent misstatement includes not only 

written advice. However, the disclaimer of ‘without responsibility’ was issued and Heller was not 

liable for misstatement. 

Recent developments however, forbid the use of disclaimers under s.951A of the Corporations Act. 

MLC v Evatt 

An additional instance of negligent misstatement is in MLC v Evatt (1968). This case states that a 

duty of care is not restricted to professional advices or those that claim to be careful. Therefore, 

advice of a generalist and social nature under this principal can still cause repercussions and lead to 

possible damages.  

Shaddock v Parramatta City Council 

Under the case of Shaddock & Associates Pty Ltd & Anor v Parramatta City Council (1981), involves 

advice in relation to not having a contract. This case held that a person giving information to 

another, whereby they will rely upon it, in circumstances in which its reasonable to rely on, is under 

a duty of care to ensure the information is correct. This can occur without a fee or contract.  

General Tests of Negligent Misstatement 
Under the three cases above, four tests to ensure whether negligent misstatement has occurred are: 

1. the speaker should have realised he/she was trusted by the recipient 

2. the information is of a business or serious nature 

3. the speaker ought to have realised that the recipient intended to act on the information or 

advice 

4. it was reasonable for the recipient to rely on the speaker 

Ali v Hartley Poynton 

The issue of negligent misstatement, has relevance in the financial advice industry, as seen by Ali v 

Hartley Poynton Ltd (2002). Facts centre on stockbroking advice for an elderly man aiming to obtain 

a low risk investment was promised returns of 15-20%. Instead, all the money was lost, breaching 

the contract, breaching implied terms of duty of care and the issue of misleading statements, 

ensured Hartley Poynton were liable for negligent misstatement.  

Moreover, this contravenes the Corporations Act including provisions that the adviser must have a 

reasonable basis for the recommendation.  

This case is particularly relevant with reference to the Royal Commission whereby poor financial 

advice, as seen by Hartley Poynton has resulted in significant loss for retail investors. This 

particularly relates to failing to disclose fees & commissions and taking advantage of retail investors. 

Daly v Sydney Stock Exchange 

Similar to the case above, Daly v Sydney Stock Exchange (1986), fiduciary duties apply for 

stockbrokers to the client. Therefore, advisers need to act in the best duties of the client and 

therefore disclose and obtain consent from the client.  

 



Topic Eight: Managed Investment Schemes 
Managed Investment Schemes are funds where investors pool their money together with other to 

invest in common investments. The management is placed to a trustee (fund manager) to hold and 

manage the money for the benefit of investors. There are numerous ways to pool money into 

different investments in groups, each with relevant legal and compliance requirements.  

Definition of Managed Investment Schemes 
Under Section 9 of the Corporations Act, managed investment schemes are defined as: 

(a) (i)  people contribute money or money's worth as consideration to acquire rights (interests) 

to benefits produced by the scheme (whether the rights are actual, prospective or 

contingent and whether they are enforceable or not);  

(ii)  any of the contributions are to be pooled, or used in a common enterprise, to produce 

financial benefits, or benefits consisting of rights or interests in property, for the people (the 

members) who hold interests in the scheme (whether as contributors to the scheme or as 

people who have acquired interests from holders) 

(iii)  the members do not have day‑to‑day control over the operation of the scheme 

(whether or not they have the right to be consulted or to give directions); or  

(b) a time‑sharing scheme 

Exclusions to Definition of MIS 

However, under Section 9, exclusions to the definition of managed investment schemes include: 

(c) a partnership that has more than 20 members but does not need to be incorporated or 

formed under an Australian law because of regulations made for the purposes of subsection 

115(2);  

Note: This paragraph has an extended meaning in relation to Chapter 8 (see subsection 1200A(3)).  

(d) a body corporate (other than a body corporate that operates as a time sharing scheme);  

(e) a scheme in which all the members are bodies corporate that are related to each other and 

to the body corporate that promotes the scheme;  

(f) a franchise;  

(g) a statutory fund maintained under the Life Insurance Act 1995 ;  

(h) a regulated superannuation fund, an approved deposit fund, a pooled superannuation trust, 

or a public sector superannuation scheme, within the meaning of the Superannuation 

Industry (Supervision) Act 1993 ;  

Registration of Managed Investment Schemes 
For managed investment schemes to be traded on the market, they must be registered in 

accordance with s.601ED(1), whereby a managed investment schemes is registered if: 

(a) it has more than 20 members, or 

(b) it was promoted by a person or associate of a person who was in the business of promoting 

managed investment schemes, or 

(c) ASIC has determined that the number of members exceeds 20 people 

Under s.601EA, the application of the MIS must be lodged to ASIC. In turn, under s.601EB, ASIC must 

register the MIS within 14 days if all requirements are within order. 

 


