
was a State law. A threshold issue was whether the implied freedom of communication arose with regards to a State 
election. The joint judgement concluded that yes, it did - there were issues common to State and Commonwealth 
elections and therefore, a wide view of the implied freedom was to be taken. The parties agreed that the overall 
purpose of the Act was legitimate in that it attempted to prevent undue influence through large donations, however 
it did nothing calculated to promote the achievement of the overall aim of the NSW Act.  
  

***  
  
! McCloy v NSW (2013) 89 ALJR 857. (Casebook 881) *** The test is the McCloy test as modified by Brown  
• Election Funding, Expenditure and Disclosures Act 1981 (NSW): placed a cap of $5,000 on the amount that could 

be donated by a person to or for the benefit of a registered party/group of candidates (amongst other caps in 
Division 2A Part 6). Division 4A, Part 6 prohibited the making or acceptance of political donations by a prohibited 
donor and section 96E prohibited the making or acceptance of "indirect campaign contributions". These sections 
were previously discussed in Unions of NSW v NSW. This case is notable for the adopted of a proportionality test 
to supplement the second stage of the Lange test.  

A. The freedom under the Australian Constitution is a qualified limitation on legislative power implied in order to 
ensure that the people of the Commonwealth exercise the "free and informed choice as electors". It is not 
absolute freedom and it may be subject to legislative restrictions serving a legitimate purpose compatible with 
the system of representative government, where the extent of the burden can be justified as suitable, necessary 
and adequate.  

B. The question whether a law exceeds the implied limitation depends upon the answers to the following 
questions:  
a. Does the law effectively burden the freedom in its terms, operation or effects? If no, the law does not 

exceed the implied limitation and the inquiry ends here.  
b. If yes, are the purpose of the law, and the means adopted to achieve that purpose legitimate in the sense 

that they are compatible with the maintenance of the constitutionally prescribed system of representative 
government. If the answer to this question is "no", then the law exceeds the implied limitation and the 
inquiry as to validity ends.  

c. If yes to question two, is the law reasonably appropriate and adapted to advance the legitimate object? This 
question involves what is referred to as "proportionality testing" to determine whether the restriction which 
the provision imposes on the freedom is justified. This involves consideration of the extent of the burden 
affected by the impugned provision on the freedom. There are three stages to this test - is the law justified 
as suitable, necessary and adequate in its balance. If the measure does not meet these three criteria then 
the end to the question three will be "no" and the measure will exceed the implied limitation:  
"suitable": as having a rational connection to the purpose of the provision  
"necessary": in the sense that there is no obvious and compelling alternative, reasonably practicable means 
of achieving the same purpose which has a less restrictive effect on the freedom;  
"adequate in its balance": a criterion requiring a value judgement, consistently with the limits of the judicial 
function, describing the balance between the importance of the purpose served by the restrictive measure 
and the extent of the restriction in place on the freedom.  

  
• By restricting the funds available to political powers, the three laws burden the freedom. Nonetheless, the 

purpose of the law is legitimate (in fact, there are a number of purposes such as preventing corruption and 
undue influence; all three laws had the ancillary purpose of overcoming perceptions of corruption and undue 
influence which may undermine the public's faith in the electoral system itself; all the laws were aimed to level 
the playing field to ensure that all voices may be heard. Each law was then looked at individually: in respect of 
donation caps, the purpose of the cap would seem to be compatible with the system and also preserve/enhance 
such a system. For prohibitions, the provision was trying to enforce anti-avoidance of the donation cap (the 
validity of this section depended on the validity of the other sections). For the ban of donations from property 
developers, such individual are sufficiently distinct in light of the nature of their business activities and the 
nature of the public power they might seek to influence in their own interests.  

• Were the laws reasonably adapted? Were they suitable, necessary and adequate and in its balance? Yes, they 
were all rationally connected to targeting corruption - they were necessary because the plaintiffs had not 
identified any practicable alternatives. All provisions supported to enhance equality of access to government and 
the system of representative government.   

• Three advantages of this test: (1) this approach helps avoid a mere impressionist judgement by the court (the 
court is forced to set out its reasoning). (2) this test encourages a more objective analysis and makes value 



judgements more explicit. (3) the structured nature of this approach will assist members of Parliament/those 
who draft, to understand how a justification for a legislative freedom is to be tested and when it will be 
sufficient + (4) What this test does is bring together in a clear form, the jurisprudence from previous cases??  

• Disadvantages? There was no need for the expansion of the test (per Gaudron). The test has been known and 
applied without apparent difficulty since Lange. None of the parties or interveners in this case had advocated for 
a new test. Gageler also stated that he was not convinced that this standardised criteria was necessary - it would 
not always be appropriate to apply to every law. It removed any sort of flexibility as one size does not fit all. 
Again he is of the view that the relevant provisions in the Constitution re representative government, this new 
test did not reflect the implication that was to be drawn from these sections and does not reflect the 
considerations that the court that may have regard to.   

The third stage of the test is almost verbatim to the tests used in Canada regarding the Canadian charter of freedom 
and rights when you have competing rights - we do not have competing rights in a charter etc, we do not even have 
a bill of rights or anything to that effect.   
  
Brown v Tasmanian reformulated part of the McCloy test to align with Lange. Check the slide for this one.  
Two protestors were arrested under a protection from protests act which prohibited protesting from certain areas in 
the Tasmanian forest  
• Does the law effectively burden the freedom in its terms, operation or effects? If no, the law does not exceed 

the implied limitation and the inquiry ends here.  
• If yes, are is the purpose of the law, and the means adopted to achieve that purpose legitimate in the sense 

that they are it is compatible with the maintenance of the constitutionally prescribed system of representative 
government. If the answer to this question is "no", then the law exceeds the implied limitation and the inquiry as 
to validity ends.  

• If yes to question two, is the law reasonably appropriate and adapted to advance the legitimate object in a 
manner that is compatible with the maintenance of the constitutionally prescribed system of representative and 
responsible government? This question involves what is referred to as "proportionality testing" to determine 
whether the restriction which the provision imposes on the freedom is justified. This involves consideration of 
the extent of the burden affected by the impugned provision on the freedom. There are three stages to this test 
- is the law justified as suitable, necessary and adequate in its balance.    

 


