Table of Contents

LEGISLATURE

Is there a head of pOWEr? ...cccenmimem s s s snsasnes

Commonwealth... —
Constitutional Heads of F"nwer
Mationhood Power ..........

State .. -

Plenar',r Grant nf iner

Any Constraints (express or implied) on this power?

4

N b B

L=1]

Express Constitutional Limitations. ... ceiissmmmss s ssssmsssssssssms ssmsssssssssns snssassssssnssssssssssnnnansnnasss

Commonwealth e o,
State..

prresentatwe Gwernment I.In'utatlnns

Candidacy ...
Voting ...

P Pk
=

Implied Freednm uf Pﬂ-lltltal Cnmmumcatmn ............................................................................ 10

Responsible Government's LimiEations. . e s crssssnns sessssns crmsssass ssas sass srmsssanssesas sans snmsasenss

CommonmWealt i i s issasas e

International Law ..
Abdication...

Has power been abdlﬂated or ]USI delegated,frecunstruﬂed'—‘ ................................................... .
Extra-Territorial D peration ..o s s s s s s s s e nn s s e mm s mm smm s pm AR R mmnna

Rule: . .
1. Intentlun to Leglslate wuhm ETD

Parliamentary PrivilBBes. ....ccivieimivinnen nes e snes vemassnsnas

Sowurces .. -
Process fur :letermlmng
1. Doesa privilege Emst?

PrOCEAURE] s sissnss s s s nennsmsssnsnsnsnsnensnsnsnnnansensssnsnes

Implied Limitation of FEderalism ........ccommmmmmmmmmsmsss s ssms s s ssnssmssssssnsssssassansssnnnsnss snssnnnnnsnnnns
5 T e

10
10
.11
11

vennn 11
w1l

12
12

N I |
2 PO 10 L Eis At W BT 0 i i i i ssss s bbb emmmm st ae bbb e mmsnm g aas e s s a s .13

)
S—
w14

s T T s e

CoOmmMONWEIIR: s s

State... “
Jusllﬂlﬂh”lt‘f ::lf Blll’s Pas sage:.
Stage that judicial mter'-.rentlnn Lo2 ol ] | TR

JUSEICTIADIIIEY voeseersnsnensnmressnsssnsssnsnsssnsnsnsnes on snensnnansnsnas

EX B UV P OWET i e e e nensrsmsrssnsnansnen snansnnnannemsssnsnes

17
17

)
connns 20
w2l

What power does the EXecUtiVe REVET ... e cmssss s s sssssn s ss smnssssss sss s smss sas s snmss smm s snm s vmme

SOUFCE OF POWET weviiisiimimmssmmmsssssssssssrrmnnsssssssssssssssnnsnnnn

Types of POWER .o

Prerogative POWET s ssnssssssssssnss nes s snsn samassnsnas

What Sre PrerOEatiVe POV RIS currrsss s srsns s s s s s E s n S8 EEE T R8T 0 888 B R AR RERAE R AT RRREE
What do the prerogative powers INCIUAeT ...coveeisim s s e s s s s s s s

HY Evatt I's doctoral thesis.



What is the jurisdiction of the prerogative poOwWer ! c. e s e ssnss s sensssenes S0
Does the statute abrogate the Executive’'s prerogative POWETT? ... cmms s snsssenss s snmasensn 23
Overlap with Prerogative Power and Statule . mmmesismsmsiimssssnssmmsssss s sssssssssssssa ssssrses 25
Powers in Common With LEEal PEISONS ...cciiiceeisismess s e snas semsssnsssssns sonsss s on se s s s sssans 25
M atTIO MO0 POWET . e cccesvcrmssssssssmsa cses s mnes ssssssnsnsmsasssnsss s mn om s es semsnsmssasens amsnss ennsmnen nmanans 25
Whiat is nationhoDd POWETT ......cocrrmesr s snnsssss s asnrsss s seswssssrasssss s aw s mnsnw s wanssannns snnsnnnssmnmnnsensn Ao
R 5T N 25
When can nationhood pOWer BE EXEFCISEA? c i csrmm s ssns s s s sss s ensssssssensssnsssnns sensssenes S0
Mational interests include:. 2B
Process for ldentifying a natmnhnnd pnwer ............................................................................... 26
Limitations on nationhood POWET ......cccrsmmms i s s s s s s ss s aa s s s sssss snnasemss snns sunanssnen g
1. Federalism limit .. e
2. HNo d|5pmpnrt|nnateh,' intrusive regulatmn 1|n1|t Ny
Conflict between Parliamentary and EXecutive POWET .o mees semssimsssssnsssnsssssn e mnss snsssans 28
Test for whether legislation extinguishes or regulates the prerogative ......cccccmmesmmi s mmas s 28
S BN E PO BT 1ausanssrsmsonsssnsmsssssnsssss o ss s enes oassnseess osss s eess s s o e s s om0 60e 808200 200E 00 8 00 02 m 00 B0 EER SRS 29
General Spending POWETS. ..o s s s s ssnssssss sems srsssnssssssnn s snsnnmnnssssnssannns snnssnnnsmnmnnsensn o
Executive power 10 ApPropriabe s ssmsmsmsssssmmsssssssess srssnnssssssnnssssnnsnnssssnnssannns senssnnssmnmanssssn B
B ol o Lo T PP 29
Limitations .. s w29
Executive puwer tn EIPEI‘Id Etn mmo nwealth ]umdl:tlnni .29
LT DR OF P WWIET cacciiniiiiiiscinnnnsssssssssssssss comnnnnsssssss sssssssmmssssssssssss ssess s mmnssssssss sosssssanesssssssssss sasssssn 29
Federalism concerns. . . .31
Areas the Executive cam 5pend mthnutauthnnsatmn ST | §
Parliamentary Limitations 31
Limitations On EXECUtIVE PO . cceemie s e s ncsensns s ssnsmsasss s nmm o snssms s smensns s ssnsn nm onmson sm semens EY.
Inconsistency with Parliamentary Laws .. R - |
Did Parliament intend to extinguish or mnd|f'5r the prerugatwe ie:-cer:ut ive pnwer]'r‘ .................. 32
L g O L TN - o o o o i e e i i i 5 i S i i i i 8 s S S
Framing the response...... we32
Included under IMMmUNITY: . w33
Determining Parliament’s Intention: ..... o33
Derivative Immunity........ SRR K. |
Does the statute bind the Crown? e s s s s s s e s nss s 349
When was [REISlatiom PasSEO P e ssne e s aan e e e nmaeaaan e e e 34
Stricter Bomboy Test: ... 34
Bropho test: . .34
Legislation ﬂdvanmgmg the Cruwn o35
State Crown Immunity?... w33
JUICHE] POMET .. crcee e ciismsnersmsnsssmemsn e e e mn s me s emsms samemeaeas s oe nm i e e mems 0 R mem 4 0 08 e R 8 36
3 = 1 O a7
Separation of POWER = STATE......cvmimenresnrssmsssssnsssnsmsssnsn s mnsmsnssssssnsnsnsns s ssmsn memmss s msemans 45
Administrative detemtion . s ssms s s ss s sensnsnsnensssas s ses s nnes e s nanens 49
COMMONWEALTH OF AUSTRALLA CONSTITUTION ACT - SECT 31 . 55



Legislature

Is there a head of power?

Commonwealth Parliament must have had a valid source of power to enact the Act.

Commonwealth parliament has a broad legislative authority over subjects encompassed by Heads of
Power from the Constitution:
o Trade and Commerce —s51(i)
Taxation — s51(ii)
Postal, telegraphic, telephonic & other like services — s51(v)
Defences — s51(vi)
Lighthouses, lightships, beacons and buoys — s51(vii)
Currency; Bankruptcy, Corporations — s51 (xxii); (xvii); (xx)
Naturalisation; Immigration — s51(xix); (xxvii)
External Affairs — s51(xxix)
Matters referred to the Cth by States — s51 (xxxvii)
Matters Constitution makes provision for — s51(xxxvi) [use when section allows]
Incidental Matters — s51(xxxix) [use when section is less relevant]
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e Other relevant Constitutional Sections:

o Use of phrase ‘until Parliament otherwise provides’ or ‘Parliament may pass laws’
grants federal Parliament a Head of Power in the area the provision relates to. Cite
in conjunction with s51(xxxvi).

= Voting: s8, s30

e Has Australia signed a treaty? Will there be no head of power otherwise?

o Asthere is no legislative Head of Power in the Constitution that covers , Cth
Parliament will lack a source of power unless Australia has signed a treaty on the
matter and can rely on s51(xxix) —Tasmanian Dams

The nationhood power can be used where there is no express power over

General rule: However, Parliament may legislate with respect on any matter incidental to the
execution of the Commonwealth executive powers under s61 Constitution — s51(xxxix); AAP Case
o ‘legislative powers of the Commonwealth extend beyond the specific powers conferred... by
the Constitution and include such powers as may be deduced from the establishment and
nature of the Commonwealth as a polity...” - Davis

When can nationhood power be exercised?
The nationhood power permits the Commonwealth Government to undertake activities in areas
appropriate to the character and status of the Commonwealth as a national government, and where
suitable for protecting and advancing the nation — Tampa
o “acapacity to engage in enterprises and activities peculiarly adapted to the
government of a nation and which cannot otherwise be carried on for the benefit of
the nation” — AAP (Mason J); Pape




Functions, powers and privileges which can be described as inherent in or
appropriate to a nation state. Can be used to both to protect and advance the
Australian nation. — Davis

‘National’ = nationhood quality of a power is for the courts to decide. Standard is
not rigid and may change over time — Vicv Cth

Limitations on nationhood power:
o Distinction between purpose of power and actual measure — measure must be reasonable and
proportionate to its purpose - Davis

©)

Davis: Prescribing certain expressions is grossly disproportionate to the need to
protect commemoration.

=  This can depend on appropriate distribution of power between Cth and States.

o “clearest where...involves not real competition with State executive or
legislative competence’ — Davis

e Tasmanian Dams: provision not supported by legislative nationhood power
because regulation of property was normally performed by states.

o Coercive power declaring certain conduct unlawful can only be enacted pursuant to a given head
of power, not under nationhood power — Tasmanian Dams

e State plenary power is derived from s107 of the Commonwealth Constitution, which grants
state legislatures the power to legislate in all matters not exclusively vested by the
Commonwealth Constitution in the Commonwealth Parliament.

e States can legislate on matters concurrently vested with Commonwealth (shared between
Commonwealth and States) subject to paramount power of Commonwealth per s.109 to
legislate in that area and cover the field.

E.g. 51.1 (trade and commerce), 51.17 (bankruptcy), 51.21-22 (family law).

e States also have the power to amend or repeal their own Constitutions, subject to the
Commonwealth Constitution and the Australia Acts

O
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Only constrained by Commonwealth Constitution — Union Steamship

High Court has yet to authoritatively hold that fundamental common law rights or
political principles constrain State Parliament legislative power — Union Steamship;
Durham Holdings

Section 2(2) of the Australia Act 1986 (Cth): ‘It is hereby further declared and enacted that the
legislative powers of the Parliament of each State include all legislative powers that the Parliament
of the United Kingdom might have exercised before the commencement of this Act for the peace,
order and good government of that State’.

NB plenary power is non-extraterritorial (inconsistent with Commonwealth jurisdiction and s 109

triggered)

Territory Constitutions:
e Territory constitutions are established by the Commonwealth Parliament under ss 111, 112
and 125 of Constituionn.
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