
WEEK 1:  
Mapping Human Rights 
 
Scathing UN migration report mars Australia's first week on human rights council – The 
Guardian 2 March 2018  

− Australia’s first in-session week on the UN human rights council has been undermined by a 
scathing report that has implicated its migration policies as part of a global “escalating cycle 
of repression and deterrence” that has caused “massive abuse” of migrants. 

− Australia, which campaigned for three years for a seat on the council, has also been a global 
promoter of its hardline policies designed to deter irregular migration, including boat 
pushbacks, mandatory and indefinite detention, and offshore processing. 

− The 20-page report to the human rights council, from the UN’s special rapporteur on torture, 
Nils Melzer said the major reason migrants were exploited and abused was the policies of 
states that sought to deter people from migrating and punish those who did.  

 
Origins of human rights law  

− Prior to 1945 international law was largely concerned with inter-state conduct. There were 
very little protections for individuals on the international stage.  

− However, the following provide some antecedents to human rights law. In these cases, 
courts treaties and customary law have provided an individual with legal personality or 
standing. Some examples include: 

• Diplomatic immunity and state responsibility 
• The abolition of slavery, and accompanying ‘slave courts’ in west Africa.  
• The outlaw of some cruel weapons and safeguard prisoners of war 
• Early treaties, which protected religious minorities within states. 
• Post WWI ‘minority treaties’ and development of international labor standards.  

− Query whether these were driven by a states political and economic interest, rather than 
humanitarian concerns?  

 
State Responsibility 

− Sometimes the conduct of states is clear and unambiguous. If the Australian army invades 
New Zealand, the Australian government (on behalf of the state of Australia) can hardly 
deny responsibility.  

− But what if the invading ‘army’ is not in uniform, although it is using weapons issued by the 
Australian Army? Or if the soldiers are in uniform but they seem to be disobeying their 
officers?  And what effect if any would there be if the Australian government can point to an 
Australian statute (Act of Parliament) which legalizes the actions of the ‘soldiers’? 

− The question often arises as to whether a particular action (or omission) may be attributed to 
a state. If two states are in dispute then the defendant state may wish to claim that it has no 
responsibility for the event about which the plaintiff state is complaining. Therefore rules 
and guidelines about state responsibility can sometimes be extremely important. 

− This resource overviews this important subject, indicating some of the major criteria and 
categories that have been evolved in international law.  

− Also, some general comments are made in conclusion on the relationship between private 
and public international law. 
 

International Law Commission: 
Articles on State Responsibility   

− It is important to be aware of the contribution of the International Law Commission [ILC] to 
this area. The ILC was initially established under the League of Nations, as a body of 
experts to advise on the reform of international law. Commencing in 1953 the ILC worked 



on developing what was intended to be the draft of an international agreement on State 
Responsibility [SR].  

− It was not until 2001 that a final version of the ILC (Draft) Articles on State Responsibility 
was agreed upon, under the leadership of Special Rapporteur James Crawford (formerly 
Director of the Lauterpacht Centre for International Law, University of Cambridge). [James 
Crawford, The International Law Commission’s Articles on State Responsibility (CUP, 
2002)] 

− This was conveyed to and approved by the General Assembly of the UN. The length of time 
taken by the ILC in part reflected changing leadership of the project, changing agendas and 
changing contexts of international law, but it also reflected the genuine difficulty of the 
project. A balance had to be struck between excessive liability for states – liability for 
actions that they really had no control over – and insufficient liability, which would ‘let 
states off’ to too great a degree. 

− The task of the ILC was characteristic of any similar law reform matter at the international 
level. It was required to articulate and clarify any available law in the area, especially 
customary law, but also to develop new legal formulations. Strictly speaking the ILC 
Articles (formerly Draft Articles) have never had any significant status as international law, 
except to the extent that specific Articles may be taken to express pre-existing (customary) 
international law. Where that is the case it is because of their customary status, not because 
of the ILC formulation or endorsement, that they may have status.  

− However, in part because of the long timescale of development of the Draft Articles, but 
also because of the status of the leaders of the project, they came to be referred to in 
decisions and to take on a kind of shadow status. This status has on occasion been greater 
than would be expected of a ‘subsidiary’ level source (ie as in ‘teachings of the most highly 
qualified publicists’ in Article 38(1) (d), Charter of the ICJ). In the overviews below of 
different sections of the area, mention is made where especially relevant of corresponding 
(Draft) Articles.  

− The strategy of the ILC was to seek to define internationally wrongful acts, that is to say 
positive acts (or in some cases omissions) which are to be considered wrongs at the 
international level and which are capable of being attributed to the state.  

− As noted above some actions by a state are unambiguous in the sense of conveying 
attribution – such as when the actions are under the direct control or instructions of the state 
(Article 8), or when the state voluntarily adopts the conduct as its own (Article 11). 
However, many situations are not as clear-cut. 

 
Early protections of human rights: State responsibility 

− The doctrine of state responsibility allowed a state to intervene on behalf of their citizens in 
another country.  

− Case study: Mavrommatis Palestine Concessions (Permanent Court of International 
Justice) P.C.I. J, Ser. A, No 2 

o Facts:   
§ On 27 January 1914 the Ottoman Empire authority granted a Greek National 

(Mavrommatis) concessions to supply electric light, power and drinking 
water to Jerusalem and Jaffa. Following the outbreak of WW1 this public 
works were stalled. The territory was subsequently occupied by Britain and 
became a British Mandate. Under this authority some of the concessions 
were re-awarded to another person. In 1923 Greece filed an application 
before the Permanent Court of International Justice (PCIJ), an inter-war court 
set up by the League of Nations.  

o Principle: 
§ It is an elementary principle of international law that a State is entitled to 

protect its subjects, when injured by acts contrary to international law 



committed by another State, from whom they have been unable to obtain 
satisfaction through the ordinary channels. By taking up the case of one of its 
subjects and by resorting to diplomatic action or international judicial 
proceedings on his behalf, a State is in reality asserting its own rights – its 
right to ensure, in the person of its subjects, respect for the rules of 
international law.  

 
− Case study: B. E. Chattin (United States.) v. United Mexican States 23 July 1927, Reports 

of International Arbitral Awards, VOLUME IV pp. 282-312.  
o Background:  

§ In 1923, a General Claims Convention was set up between the US and Mexico, 
to resolve disputes between foreign citizen and state. These arbitrations grew 
out of and further developed the law of state responsibility for injuries to 
aliens, a branch of international law that was among the important predecessors 
to contemporary human rights law. There was a requirement that a citizen first 
resort to domestic remedies. 

o Facts:  
§ Chattin was a US citizen working as a conductor on a railroad in Mexico 

from 1908 to 1910. He was charged with embezzlement, and sentenced to 
two years imprisonment. He later escaped jail. The US argued that the arrest 
was illegal, that he was mistreated while in prison, and that his trial was 
unreasonably delayed and unfair.  The commission found sufficient evidence 
to warrant a conviction, they found a number of procedural irregularities and 
awarded Mr Chattin $5,000 compensation. 

o Findings of the majority:  
§ “Since this is a case of alleged responsibility of Mexico for injustice 

committed by its judiciary it is necessary to inquire whether the treatment of 
Chattin amounts even to an outrage, to bad faith, to willful neglect of duty, or 
to an insufficiency of governmental action recognizable by every unbiased 
man and the answer here again can only be in the affirmative.” 

 
Sources of International Law: Article 38 of the ICJ Statute.   
Article 38, Statute of the International Court of Justice  
 
The Court, whose function is to decide in accordance with international law such disputes as 
are submitted to it, shall apply:  

a. International conventions, whether general or particular, establishing rules expressly 
recognized by the contesting states;  

b. International custom, as evidence of a general practice accepted as law;  
c. The general principles of law recognized by civilized nations;  
d. Subject to the provisions of Article 59, judicial decisions and the teachings of the most 

highly qualified publicists of the various nations, as subsidiary means for the determination 
of rules of law. 

− This article constitutes a modern statement of the sources of international law. 
− However, each source has a rich history prior to this codification. Not only did 

these sources regulate state conduct prior to 1945, the also contributed 
significantly the contemporary conception of human rights.   

− We will consider the history of customary law, treaty, and general principles of 
law.  

	
Sources of International Law: Customary International Law  
Customary International Law -- Article 38(1) (b) Statute of the International Court of Justice 



− This Article is about customary international law [CIL]. This is described as ‘a general 
practice accepted as law.’ 

− Customary law significantly involves the possibility for a state to be internationally legally 
obliged to do something, which it currently does not do and may not wish to do. In effect 
this is said to be the case because of some customary conduct of states either regionally or 
locally. If the Court decides that a relevant customary international law is in place, the 
practice may be imposed on any state in that particular region. 

− In other words the decision of the Court may take the form of endorsing the claim by one 
party (say state X) that there is a particular expectation that states in their region will do 
something – for example define its coastal boundaries in a certain way. (Access of 
neighbouring states to fishing resources, or minerals under the nearby continental shelf, may 
be affected by such practices).  

− State X may further claim that because of this CIL, State Y must do something in particular 
that they (State Y) do not wish to do. (If States X and Y agree about this matter, there would 
be no dispute between them!) 

− It is not surprising that disputes involving claims about CIL are rather complex. Whereas 
Treaty law concerns obligations that particular states have consented to in a deliberate way – 
and have reduced to written form – customary international law is rather abstract. 
Identifying CIL calls for a decision by the ICJ not only that some state conduct or practice is 
sufficiently widespread, but that the conduct is somehow thought of as having legal force. In 
other words the claimed CIL must be something like an ‘unwritten treaty.’ 

− The standard expectation within the International Court of Justice about customary law and 
how to identify it is that it has two dimensions. Evidence has to be provided about both in 
order that the Court will agree that a particular custom is in operation (that the custom does 
happen) and that such a custom does have legal force.  

− It is important that the custom has legal force, and is not merely a matter of courtesy or 
convenience or habit. This is because the whole point of a party claiming that there is a 
custom relating to their claim is that they are saying that because of that custom, the other 
party to the dispute must comply with the custom.  

− The court may then need to determine if there is customary international law as assumed by 
one party and denied by another party.  

 
There are thus essentially two requirements to prove that a customary law is in place.  
These are: 
 

1. Establishing that a custom is in existence in terms of sufficiently widespread state practice 
and 

2. Proving that relevant states which follow the custom, ‘believe’ that the custom has the force 
of law: this is known as the opinio juris sive necessitatis (usually shortened to opinio juris) 
[meaning something like “the belief that this is legally required or necessary”] 

	


