
PARTIES AND JOINDER OF CLAIMS 

EXAM FORMAT 
 

1. Rationale under SCA and CPA 
2. Does the D have the legal capacity to be sued? 
3. Does the P have the standing to sue? 

• Private right; or 
• Legislation; or 
• Special interest (special test for public interest groups). 

4. Amicus curiae and interveners 
5. Joinder of parties (by P) 

• Necessary joinder; OR 
o Compulsory joinder of P 
o Compulsory joinder of D 

• Permissive joinder 
• CPA 
• Misjoinder or non-joinder 
• Addition, removal and substitution of parties 

6. Joinder of claims 
• By the P 
• By the D 
• Res judicata and issue estoppel 
• Consolidation and joint trials 

1. RESOLVING DISPUTES & AVOIDING A MULTIPLICITY OF PROCEEDINGS 
 
STATE: Courts are to avoid multiplicity of proceedings and ensure all disputes are finally determined (s 29(2) Supreme Court 
Act). CPA’s overarching purpose is to facilitate the just, efficient, timely and cost-effective resolution of the real issues in 
dispute (s 7). 
 
Per s 29(2) of the Supreme Court Act: 

‘Every court… must so exercise its jurisdiction in every proceeding before it as to secure that, as far as possible, all 
matters in dispute between the parties are completely and finally determined, and all multiplicity of proceedings 
concerning any of those matters is avoided’. 

 
Per S 7 Civil Procedure Act: 

‘The overarching purpose is to facilitate the just, efficient, timely and cost-effective resolution of the real issues in 
dispute’ 

2. CAPACITY 
 
STATE: ‘Having determined which jurisdiction and which court the case should be commenced in in, litigators must identify if 
the person is capable of being sued’. ‘Both the P and the D must have recognised legal capacity to sue/be sued’. 

A. CONSIDER: 
 
PERSONS UNDER A DISABILITY: 

• R 15.01 SCR - Refers to minor (<18 years old); or ‘handicapped person’ (defined as: a person who is incapable by 
reason of injury, disease, senility, illness or physical or mental infirmity of managing his or her affairs in relation to 
the proceeding)  

• R 15.02 SCR - Must sue or defend by ‘litigation guardian’  
• R 15.03 SCR - Litigation guardian must not have an interest in the proceeding and they must in turn engage a 

solicitor. 
 

PARTNERSHIPS: 
• R 1.17 SCR - Partners must sue and be sued in the firm’s name. 
• For example: Jackley, Hyde and Crusoe (A FIRM). 

 
CORPORATIONS: 



• Full legal capacity as long as they are incorporated under the Corporations Act 2001 (Cth), as they have a legal 
personality. 

• However, they must be sued in their correct name. This means that ASIC search needs to be done to ensure the 
right corporate body is sue and to ascertain the corporations registered address for service. 

• Corporations must act via solicitor and must advise of name changes (r1.17 SCR) 
• If a company has gone into liquidation, it loses its legal capacity. Can still sue but need court permission. 

 
PRIVATE BUSINESS: 

• E.G Jim’s Furniture Removal is merely a name, not a legal entity. Jim Smith is the legal entity. 
• You must identify the legal entity (corporate or individual) behind the name. 

 
COMPANIES BEING WOUND UP: 

• Need to seek leave (S 500(2) Corporations Act) 
 

BANKRUPT PERSONS: 
• Affects a person’s capacity to sue or be sued. 
• Per the Bankruptcy Act 1966 (Cth, proceedings cannot be commenced aginst a bankrupt by creditor without leave 

from the court, so are essentially immune from suit re: debt. 
• However, any claim for Unliquidated damages in tort (i.e. personal injury claim arising from an accident) remains 

within the capacity of the bankrupt. 
 

UNINCORPORATED BODIES: 
• Don’t have legal capacity. 
• Must sue all named members to ensure judgment is enforceable. However, this can be difficult because often hard 

to identify all members. 
• Examples include: 

o Partnerships (see above) 
o Community groups 
o Sporting clubs 
o Social clubs 

 
TRUSTEE OR ADMINISTRATOR: 

• Trust property – all trustees must be a party. 
• Estate of a deceased person – all executors or administrators have to be a party. 

3. STANDING 
 
STATE: The P must have standing to sue. The test for standing in Australia is that the person applying for standing either has: 
 
PRIVATE RIGHT; OR 

• For example, privity of contract 
 

LEGISLATION; OR: 
• For some legislation, meeting a legislative test. 

 
SPECIAL INTEREST IN THE SUBJECT MATTER: 

• A ‘special interest’ need not involve a legal or pecuniary right but must be more than a ‘mere intellectual or 
emotional concern’ and must be an interest that is different than that of an ordinary member of the public (ACF v 
Cth) 

• There are additional factors relevant for ‘public interest’ groups: 
o Group is representative of a significant public concern; AND 
o Has an ‘established interest’ in the area. 

A. AMICUS CURIAE: 
Give evidence, akin to a witness. 

• The hearing of amicus curiae is entirely in the Court’s discretion. 
• The footing on which the an AC is heard, is that the person willing to offer the Court a submission, which will assist 

the Court in a way which it would not have otherwise been assisted (Brennan CJ in Levy v Victoria). 
• An AC will be heard when the Court is of the opinion that it will be significantly assisted thereby, provided that any 

cost to the parties or any delay consequent is not disproportionate to the assistance. 
• They do not have a legal interest in the outcome of the case. 
• NB: special interest groups often seek involvement as AC, 

 
CBA v Doggett 
Facts: • The Ds claimed the bank lent them money without making sure they could afford the repayment – 



which is a breach of the voluntary code of practice the big banks sign up to. 
• The unrepresented parties Defendants were unable to provide the Court with any assistance as to 

the legal issues concerning the incorporation of the Code of Practice into the loan facility. 
KLP: • The Court asked the Victorian Bar to nominate counsel to assist it, as amicus curiae, on the legal 

issue of whether the Code was incorporated as a term of the loan facility, and if so, what is the 
scope of the Bank’s contracted obligation under the Code?  

• The request was made because the issues were novel and are of potential general 
significance to the banking industry. The Bank did not oppose the involvement of amicus curiae.  

• Amicus curiae considered the legal issues and provided written submissions. The Bank replied to 
those written submissions and amicus curiae provided further submissions as a result. The 
defendants also made submissions, although these were of no utility on these issues.  

B. INTERVENERS: 
An intervener has interests that will be affected by the judgment but is not under ordinary circumstances entitled to be a party. 
They seek to ‘be heard’. 

• No direct involvement in the transactions the subject matter of the dispute (i.e. no private right), but 
• They care more than just preferring one outcome over another (but may not satisfy the ‘special interest’ test) 

If intervener status is granted (by seeking leave) they become a party, with the burdens associated with it (e.g. costs). 
  
Levy v Victoria 
Facts: • Animal rights activist Laurie Levy was arrested and convicted of entering a duck hunting area to 

protest and gain publicity for his cause. 
• In the course of his defence he argued that the regulations curtailed his freedom of expression and 

hence were unconstitutional.  
• A number of media organisations and interest groups then wanted to put submissions before the 

court as either interveners or amicus curiae. 
KLP: • The media proprietors were given leave to intervene on the basis that they could show that their 

interests would be substantially affected by the judgment because of the precedent set. 
• However, the industrial associations could not show that their interests would be affected but could 

show that their submissions would assist the Court and the Court accepted that they should be 
heard as amicus curiae. 

 

4. PARTIES  

A. PRELIMINARY ISSUE - PRE-TRIAL DISCOVERY TO IDENTIFY D 
R 32.03(1) – Court may make order for discovery if an ‘applicant’ i.e. Peter Pepper -- 

a) Having made reasonable inquiries, is unable to ascertain the description of a person sufficiently for the purpose of 
commencing a proceeding in the Court against that person; AND 

b) It appears that some person has or is likely to have knowledge of facts, or has, or is likely to have or has had or is 
likely to have had in that person's possession any document or thing, tending to assist in such ascertainment. 
 

Dallas Buyers Club 
Facts: • Dallas Buyers Club LLC is the owner of the copyright film Dallas Buyers Club 

• It identified 4.726 unique IP addresses from which the film was shared online using BitTorrent. 
• The respondents were 6 Australian internet service providers that supplied the IP addresses from 

which the sharing occurred. 
• The applicant did not know the identity of the 4, 726 individuals involved in the file sharing. 
• The applicant sought preliminary discovery to identify the names and contact details of the 

customers who were using the IP addresses i.e. the proper defendants. 
KLP: • Order not granted because they did not want discovery of illegal downloaders to sue them as they 

said but rather they wanted to invoice them, this amounted to abuse of process and would set a 
precedent in Australia that the courts were not willing to allow  

B. JOINDER OF PARTIES (Ps ONLY) 
At the commencement of litigation it may be necessary to join other parties (P or D). The same rules apply whether joining Ps 
or Ds, but you must get Ps consent. 

• Joining = when starting action (r 9.02; 9.03) 
• Adding = subsequent addition of parties once a writ has been filed (r 9.06) 

 
NECESSARY/COMPULSORY JOINDER (OF P): 

• R 9.03(1) – where the P claims relief to which someone else is jointly entitled, all persons jointly entitled MUST be 
joined. 



o E.G: The P and X together have made a loan to D and the D has not paid up. The P must join X because 
X is jointly entitled to relief from the D. 

• NB: per 9.03(1)(b), any person who does not consent to being joined as a P shall be made a D. 
 
NECESSARY/COMPOLSURY JOINDER (OF D): 

• R 9.03(3) – where the D is jointly liable under a contract with someone else, the P SHOULD claim against all 
persons jointly liable. 

• Otherwise the Court can stay proceedings until those persons are joined. 
• R 9.03(2) – where the D is jointly and severally liable with someone else, the other person need not be joined. 

• E.G: Utility bills are usually joint and severally liable. 
 
PERMISSIVE JOINDER (P OR D): 

• R 9.02 - 2 or more persons MAY be joined as Ps or D in any proceeding 
 

a) Where – (joinder as a right); OR 
i. If separate proceedings were brought by or against each of them, some common question of 

law or fact would arise in all the proceedings; AND 
o Not decided 
o Broad construction – who is liable for the Ps loss is a common question of law. 

ii. All rights to relief claims (whether joint, several or alternative)… are in respect of or arise out of 
the same transaction or series of transactions. 

o To be broadly construed. 
o See Birtles; Payne.  

 
b) Where the court, before or after the joinder, gives leave to do so (discretionary) 

o Consider Bishop v Bridgelands; and CPA. 
o If one of the limbs in (a) is established, [P] is likely to succeed under (b): A&J Partitions. 

 
(a) JOINDER AS A RIGHT: 
Birtles v Commonwealth – Meaning of ‘transaction’ 
Facts: • Birtles brought proceedings for damages for personal injury arising from an industrial accident. 

• Each of the Ds maintained that Birtles cause of action was statute barred because he had failed to 
serve notice. 

• Birtes sought to add his solicitors as defendants to the action alleging negligence in failing to serve 
the notice. 

• Could he join the solicitors? 
KLP: • HELD yes. ‘Transaction’ means the accident, the injury sustained by the P and the further matters 

of relevance in the action against the original defendants. 
• It is interpreted broadly. 

 
Payne v Young – Meaning of ‘series of transactions’ 
Facts: • The 7 Plaintiffs were all owners of abattoirs in WA.They were each individually inspected, and 

individually asked to pay an inspection fee 
• 7 Ps brought proceedings seeking a declaration of invalidity of State regulation as contrary to s 90 

of the Con. 
• They claimed restitution for the amounts paid by each of them to different state authorities under the 

regulation for inspection services. 
KLP: • Joinder is authorised where the relief claimed is in respect of, or arises out of, the same or a 

particular series of transactions. Joinder is not authorised when the relief claimed is in respect of, or 
arises out of, two or more different series of transactions, when the participation of each individual 
plaintiff is limited to participation in one series of transactions. 

• HELD that there was no common participation by the Ps, each series of transactions was peculiar to 
each individual P. 

• It was a common question, but not series of transactions. Most that could be said was that they 
were similar transactions. 

 
A & J Partitions & Jolly – Allowed to join 
Facts: • 4,448 shareholders in Pyramid and related building societies sought leave to issue single writ. 
KLP: • Given permission to join. 

• Elderly investors could not bring separate proceedings. 
 
(b) DISCRETIONARY JOINDER 

• If you can satisfy one of the limbs of (a), you will usually get permission or leave under (b). 
• Wilcox J in Bishop v Bridgelands said ‘take whatever course is most conducive to a just resolution of this dispute 

between the parties’. 



• Factors the court will consider: 
√ If Ps have limited means (these parties will lose their rights if joinder not permitted; 
√ If D has limited resources (e.g. it would be undesirable to take a court which would allow 1 claimant to 

recover in full, while others could not) 
X If Ps are represented by different solicitors; 
X If the differences between the claims overbear that which is common, making it inexpedient; or 
X the sheer number of claims, where if joinder is permitted will impose an undue burden on D. 

• Plus consider the CPA. 
 

Bishop v Bridgelands Securities (Court’s Discretion) 
Facts: • The proceedings concerned representations made in letters sent by the respondent to the applicant 

and 114 others. 
• As a result of these letters, each had invested money which had failed. 
• Was accepted that the investor’s claims did not arise out of the same transaction or series of 

transactions but the applicant sought the court’s leave to join. 
KLP: • HELD discretion is unconfined. 

• The court should take what course is most conducive to a just resolution of the disputes between 
the parties. 

• The court should try and limit costs but ensure that joinder is unlikely to result in unfairness to a 
party. 

• Here joinder was not going to result in any significant prejudice or disadvantage to the Respondent, 
• Therefore joinder allowed in the Court’s discretion. 

 
R 9.02 SINCE THE CPA 
Lee v Korean Society of Vic per Dixon J 

• Rule 9.02 governs permissive joinder of parties to a proceeding. 
• Even if the conditions in r 9.02 are not met, the court has a wide discretion to give leave to permit joinder, per 

9.02(b). 
• The exercise of that discretion is now primarily conditioned by ss 8(1) and 9 of the Civil Procedure Act. 

o The court should give effect to the overarching purpose (s8); 
o Take the course most conducive to the just, efficient, timely and cost effective resolution of the real 

issues in dispute (s7); 
o Between the parties having regard to the efficient conduct of the business of the court (s 9(1)(c)); 
o The efficient use of judicial and administrative resources (s 9(1)(d)); 
o And any prejudice that may be suffered by a party as a consequence of any order proposed to be made 

or direction proposed to be given by the court (s 9(2)(f)). 
 
SUMMARY: 

• P must join other Ps (who are jointly entitled r 9.03) 
• P must join certain Ds (jointly but not severally liable r 9.03) 
• P may join other Ps (joinder as right r 9.02) 

o Common questions of law or fact; and 
o Arising out of the same transaction/series of transactions. 

• P may join other Ps (discretionary joinder r 9.02) 
o Most conducive to just resolution (Bishop v Bridgelands) 
o Efficient, timely and cost-effective (s 7, 8 CPA) 
o Efficient conduct of proceedings (s 9 CPA) 
o As long as no real prejudice to D (Bishop; s 9(2) CPA) or unfairness to either party (s 9(2)). 

C. EFFECT OF MISJOINDER OR NON-JOINDER OF PARTY: 
R 9.05 SCR – 

• A proceeding shall not be defeated by reason of the misjoinder or non-joinder of any party or person, and the 
Court may determine all questions in the proceeding so far as they affect the rights and interests of the parties. 

• Not fatal, but will require remedying. 

D. ADDITION, REMOVAL AND SUBSTITUTION: 
R 9.06 SCR – Court may order that – [party can be added to the proceeding] 

(a) Person not a proper or necessary party cease to be a party [REMOVAL] 
(b) Any of following be added as a party – [ADDITION] 

i. Person who should have been joined or whose presence is necessary to ensure all questions… are 
effectually & completely determined & adjudicated upon; OR 

ii. Person between whom & any party there may be a question arising out of, related to or connected with 
any claim in the proceeding which is it is just & convenient to determine. 

(c) A person under para (b) be substituted for one under para (a). [SUBSTITUTION] 
  



5. CLAIMS 

A. PRE-ISSUE DISCOVERY FROM D TO IDENTIFY A CLAIM 
SCR 32.05 - Where -- 

a. There is reasonable cause to believe that the applicant has …the right to …relief …from a person; 
b. After making all reasonable inquiries, the applicant has not sufficient information to …decide whether to 

commence a proceeding; and 
c. There is reasonable cause to believe that that person has or is likely to have ..in that 

person's possession any document relating to the question whether the applicant has the right to …relief and 
that inspection of the document … would assist the applicant to make the decision— 

The Court may order that that person shall make discovery to the applicant of any document of the kind described in paragraph 
(c) 
 
WHEN YOU USE THIS 

• Enables a person to make an informed decision about whether to commence a proceeding against a known D. 
• Useful where you have some basis for believing that you have a right to obtain relief from someone based on 

evidence (rather than suspicion) but where you need for information from them to know if you have a case worth 
making. 

• Think of Terri wanting the Festsafe documents. 
 
Grocon Constructions v Biosciences Research Centre (no basis) 
Facts: • G alleged unconscionable conduct/bad faith in the execution of contractual clauses by the BRC to 

delay construction contrary to s 21 ACL. 
• G wanted to see certain documents to see if that was the case. 

KLP: • Court found that there was no reasonable basis for a belief that they were entitled to relief. 

B. JOINDER OF CLAIMS – BY THE PLAINTIFF 
R 9.01 – A P may join any number of claims against a D whether the P makes claims in the same or different capacities and 
whether the claims are made against the defendant in the same or different capacities. 
 
Unless…. 
 
JOINDER INCONVENIENT: 

• R 9.04 – Where any joinder of claims or parties may embarrass or delay trial of proceeding or cause prejudice or 
is otherwise inconvenient, the Court may order that –  

a) There be separate trials; 
b) Any claim be excluded; 
c) Any party be compensated by an award of costs or otherwise for being required to attend, or be 

relieved from attending, any part of a trial in which the party has no interest; 
d) Any person made a party may cease to be a party on condition that that party be bound by the 

determination of the questions in the proceedings or without any such condition. 
 

The meaning of ‘embarrassing’ (Meckiff v Simpson): 
• Unintelligible, ambiguous, vague or too general, so as to embarrass the opposite party who does not know what is 

alleged against him’. 
 
ALSO CONSIDER – res judicata etc (see part c) 

• Before making a finding under R 9.04, the court will consider res judicata and Anshun estoppel. 
 
Gunns v Marr – Embarrssing. 
Facts: • Gunns joined 20 Ds using permissive joinder under r 9.02 and joined many causes of action 

under r 9.01 
• D claimed this was embarrassing. 

KLP: • Bongiorno J said that version 3 is still embarrassing as a statement of claim as ‘too much has 
been sought to be alleged against too many defendants in the one proceeding’ and ‘the cost to 
individual defendants of dealing with a case which concerns not only the D but 19 others at the 
same time, will be extremely burdensome. 

C. RES JUDICATA (CAUSE OF ACTION ESTOPPEL), ANSHUN ESTOPPEL AND ISSUE ESTOPPEL 
NB: Before making a finding under r 9.04 (joinder inconvenient), the court will consider the below. 
 
RES JUDICATA 

• Is a rule that prevents a party from re-litigating a matter that the court has already decided in an earlier proceeding 
(also referred to as ‘cause of action’ estoppel). 

• The theory is that: 



1. A case should decide all matters between the parties; AND 
2. The public interest requires an end to all the litigation arising from a transaction/incident. 

• You have ‘one bite of the cherry’ 
 
ANSHUN ESTOPPEL 

• Is an extension/sub-species of res judicata 
• If a party should have brought claim/defence (does not apply to counter-claims) in earlier proceedings, cannot bring 

in later proceedings (Anshun). 
 
ISSUE ESTOPPEL 

• Is an extension/sub-species of res judicata 
• Prevents parties reopening an issue (law or fact) previously determined between same parties. Applies even if 

subject matter is different but there is an essential element common to two or more proceedings involving the 
parties. 

• E.g. [P] sues [D] for personal injury after explosion and [D] found liable. [D] cannot argue in later property damage 
case that he did not cause the explosion. 

 
Acting for a P? 

• You have ‘one bite of the cherry’ 
• Consider res judicata when deciding which causes of action to allege in your writ and statement of claim. 
• Any claim you do not bring now, you will not be able to bring in the future, if the claims you do bring fail. 

 
Acting for D? 

• E.g. Breach of K action fails, so sue again for negligence – D will plead res judicata 
 
For example: 

• C stops abruptly, B stops in time, but A doesn’t and A shunts B into C. 
• If C sued B for crashing into his car, and B did not raise in her defence at that first trial that her car was shunted into 

C’s car by A… 
• If B tried in a second trial to bring an action against A, to recoup from A the damages she had to pay to C in the first 

trial – res judicata would apply. 
• B should have pleaded at the first trial that it wasn’t her fault, AND she should have joined A as a party to the first 

cases and claimed A’s contribution for C’s loss. 
 
Port Melbourne Authority v Anshun 
Facts: • A worker was injured by a load of steel girders on a crane. 

•  The crane was: 
o operated by Anshun 
o at Port of Melbourne 

• The worker sued both Anshun and MPA for damages and was awarded $42k. 
• At trial, the court ordered that MPA pay 90% of the loss and Anshun pay 10%. 
• MPA then realised that pursuant to the crane hire agreement it had with Anshun, that Anshun had 

indemnified it against any loss (whoops!). 
• Therefore Anshun is liable to indemnify (in this case reimburse) MPA for the 90% of the PL’s loss 

MPA has already paid (as well as paying the 10% of the PL’s loss attributed to it at the first trial) 
• Anshun did not dispute about existence or validity of the indemnity in the contract of hire, just that the 

matter had been litigated already. 
KLP: • HCA held that the contractual indemnity claim was so closely connected to the matters raised in the 

earlier action, that it would have been unreasonable not to rely on it at the first trial, and MPA was now 
estopped from raising it in separate proceedings 

D. JOINDER OF CLAIMS – DEFENDANT: 
 
COUNTERCLAIM: 

• R 10.02(1) – A D may make a counterclaim against the P. For example: 
o The P sues the D in negligence for causing $10,000 damage to his Kia. 
o The D has a defence – contributory negligence, the P contributed to his loss by not looking in the rear 

vision mirror before backing out. 
o The D also bring a counterclaim against the P for causing $100,000 damage to his car as part of the 

proceedings. 
o The D has now ADDED a claim to the proceedings bought by the P. 

• R 10.02(2) - Applies as if the P were D and D were the P 
• R 10.02 (3) – Pleaded in a document called a ‘Defence and Counterclaim’. 
• Counterclaim is a sword and not merely a shield, i.e. it is a wholly independent claim as opposed to defence (i.e. 

contributory negligence), and it results in a second judgment. 



o NB: If [P] succeeds on claim and [D] succeeds on CC, court may give judgment for the balance (r 10.09) 
• Counterclaim can also join another persons i.e. not limited to a claim against the P. For example. The D might claim 

that the P’s negligent driving and the car park’s negligent design contributed to the damage to the D’s car. 
o R 10.04(2)(b) - The person joined as a D to the counterclaim shall be served a copy of the defence and 

counterclaim personally and within 30 days, unless a person is already a party then use ordinary service. 
 
However, if the counterclaim is inconvenient: 

• R 10.06 – The court may – 
b) Order separate trials of the counterclaim and the claim of the plaintiff; 
c) Order that any claim included in the counterclaim be excluded; 
d) Strike out the counterclaim without prejudice to the right of the defendant to assert the claim in a separate 

proceeding; 
e) Order that any person joined as defendant to the counterclaim cease to be a party to the counterclaim. 

 
SET- OFF: 

• R 13.14 – is a statutory defence to P’s action (shield). For example: 
o Now imagine that the P and D are neighbours, who agreed to replace the fence between their properties. 
o The D has paid $10,000 for the fence and the P owes him $5000 for his half of the costs of the fence. 
o The P sues the D for $10,000 damage to the P’s car 
o The D has no defence of contributory negligence – turns out the PL checked the rear vision mirror 
o But the D can plead a set off as a defence 
o He seeks to set off the pre-existing debt of $10,000 against the judgment to pay $10,000 in damage 

• The D can rely on money claim against P as a defence to the whole OR party of P’s money claim. 
• D sets off their money claim against the amount claimed by the P. 
• A set-off is a shield and results in a single judgment i.e. the D cannot get judgment for any sum in excess of the 

P’s claim. 
• If P discontinues their action, or they lose the set-off ceases to exist. It has no independent life 

o SO à  Usually [D] will bring both CC and set-off. Thus, if [P] discontinues the proceeding, whilst the set-
off will be removed, the CC will survive. Also, [D] cannot get judgment for any sum in excess of [P]’s 
claim. 

 
THIRD PARTY PROCEDURE: 

• R 11.01 – The D may join 3rd party by filing and serving a third party notice where D claims –  
a) any contribution or indemnity; 
b) any relief/remedy relating to or connected with the original subject-matter of the proceeding & 

substantially the same as some relief/remedy claimed by Plaintiff; or  
c) that any question relating to/connected with the original subject-matter of the proceeding should be 

determined not only as between Plaintiff & Def but also as between either or both of them & the 3rd party  
• R 11.02 – A third party notice shall be in form 11A and shall be indorsed with a statement of claim. 
• R 11.04(1) – The filing of a third party notice results in the third party becoming a party to the proceeding. 
• R 11.04(2) – a third party notice is to be filed and served in the same manner as originating process. 
• R 11.05(1) – Cannot file third party notice until D has served a defence. 
• R 11.16 – the third party can with leave, join a fourth party etc. 
• For example: 

o The P sues the D for $10,000 damage to his blue Kia. 
o The D claims that the brakes on his green Vector failed, and that’s why he ran into the Blue Kia. 
o The D issues a third party notice to his motor mechanic who serviced his brakes just yesterday alleging 

negligence. 
o The D has now added a claim (negligence) and a party (the motor mechanic) to the proceeding. 

E. CONSOLIDATION AND JOINT TRIALS  
R 9.12(1) - Where there are 2 or more proceedings pending in the Court and -- 

a) Some common Q of law or fact arises in both/all of them; 
b) The rights to relief claimed in the proceedings are in respect of or arise out of the same trans / series of trans; OR 
c) If it is desirable in the circumstances – 

 
 The Court may order the proceedings to be consolidated, or to be tried at the same time or one immediately after 
the other, or may order any of them to be stayed until after the determination of any other of them. 

 
R 9.12(2) – at discretion of judge 
 
 


