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Topic 1, Termination for a Breach   

Breach of a Contract 
 

Element Definition  

What is a breach of 
contract? 

A breach of contract is committed when a party without lawful excuse fails or 
refuses to perform what is due from him under the contract, or performs 
defectively or incapacitates himself from performing 
 

Consequences of 
breach 

Every breach gives rise to the right to damages (compensation for loss) but not 
every breach gives rise to the right to terminate  
 

 
 

Termination  
A contract can be terminated: 

1. By agreement under the original contract  
2. By agreement under a subsequent contract  
3. Under common law  

a. Breach of a condition  
b. Sufficiently serious breach of an intermediate term  
c. Repudiation  
d. Delay  

 

Element Definition  

Termination by 
agreement   

Fixed/express term 
Many contracts have a fixed term (i.e.) they will expire or terminate at the end of 
the term 
 
It is also common for contracts to include an “express termination” clause (i.e.) 
customer may terminate this contract at any time on 30 days written notice 
 
Implied term 
Parties will rarely intend to be bound forever, therefore appropriate to imply a 
term allowing parties to terminate by a reasonable notice 
What constitutes a “reasonable notice” depends on the nature of an agreement  
 

Termination by 
subsequent 
agreement  

A “contract to end a contract” must comply with ordinary principles of contract 
formation, including good consideration 
 
What will be sufficient consideration depends on whether the contract is partly 
executed or wholly executory: 

 Executory – both parties still have obligations to perform under the 
contract  
Each party provides consideration in agreeing to release other party from 
obligations 

 

 Accord and satisfaction – if the contract is fully executed by one party (and 
not the other), it is necessary to have a deed, or ensure there is 
consideration provided by the party being relieved of performance  
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Agreement where one party releases a non-performing party from any 
further obligation to perform a contract 
In return, a non-performing party provides fresh consideration 

 
Termination inferred from subsequent agreement 
Where parties make a subsequent contract covering similar ground, it can 
sometimes be inferred that they intended to terminate the initial contract 
 
Abandonment (DTR Nominees v Mona Homes; Cedar Meats v Five Star Lamb) 
After a period of inactivity or other conduct that indicates the parties no longer 
desire their contract to be on foot the courts may treat the parties as having 
mutually agreed to abandon that contract  
 

Termination at 
common law 

A common law right to terminate a contract will arise when: 
 

1. Breach of a condition  
2. Sufficiently serious breach of an intermediate term  
3. Repudiation of the contract (renunciation)  

 

Classification of terms  Condition = yes right to terminate  
If the breached term is a condition, the aggrieved party will be entitled to 
terminate the contract for any breach of that term, even if it was of little gravity or 
consequence; EVERY breach allows for termination 
 
Intermediate term = may be right to terminate  
If the breached term is an intermediate term, the aggrieved party may be entitled 
to terminate, depending on the gravity and consequences of the breach. A serious 
breach allows for termination 
 
Warranty = no right to terminate  
If the breached term is a warranty, no breach allows termination; the aggrieved 
party will be entitled only to damages 
  

Breach of a condition  If the breached term is a condition, the aggrieved party will be entitled to 
terminate the contract for any breach of that term, even if it was of little gravity or 
consequence  
 
Conditions of the contract must be strictly performed, and a breach of a condition 
no matter how slight will entitle aggrieved party to terminate the contract (Acros v 
EA Ronaasen & Son) 
 
Three ways of classifying the term as a condition: 

1. Statutory classification  
2. Express classification of the contract  
3. Intention of the parties  

 
Statutory classification – legislation may characterise the term as a condition (i.e.) 
Goods Act 1958, implied conditions s 17-20 

 Seller has a right to sell the goods: s 17(a) 

 Goods correspond with the description: s 18 

 Goods are reasonably fit for purpose: s 19 
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 Bulk of goods correspond with sample: s 20 
 
Express classification in the contract (i.e.) “it shall be a condition”  

 L Sculer AG v Wickman Machine Tool Sales – held not a condition  
 
Intention of the parties – if there is no statutory classification or express 
classification, then the parties intention is decisive   

 A condition is a term that the parties regarded as essential and goes to the 
root of the contract (Associated Newspapers v Bancks; Tramways 
Advertising v Luna Park) 

 
Tramways essentiality test (Tramways Advertising v Luna Park): 
The test of essentiality is whether it appears from the general nature of the 
contract, or from some particular term or terms, that the promise is such of 
importance to the promisee that he would not have entered into the contract 
unless he had been assured of a substantial performance of the promise, as the 
case may be, and this ought to have been apparent to the promisor 
 
Factors to consider: 

 General nature of contract, subject matter, and particular term 

 Prior court decisions 

 Language used 

 Other terms of contract 

 Likely consequences of breach 

 Damages adequate remedy? 

 The likely character of breach? Only grave consequences?  

 Fairness if any breach gives right to terminate 
 
The counter argument is that since the term can be breached in multiple ways it is 
therefore an intermediate term (Koompahtoo)  
 

Breach of an 
intermediate term  

If the breach term is an intermediate term/innominate term, the aggrieved party 
may be entitled to terminate, depending on the gravity and consequences of the 
breach  
 
Termination is allowed if the breach is serious 
 
Test (Hong Kong Fir Shipping v Kawasaki Kisen adopted in Ankar and 
Koompahtoo): 
Whether the occurrence of those events deprived the party of substantially the 
whole benefit which it was the intention of the parties as expressed in the contract 
that the party should obtain from the further performance of their own 
contractual undertakings  
 
Test #2 (Koompahtoo): 
Two stage process in determining whether a particular breach will give rise to a 
right to terminate: 

1. Consider whether the term is intermediate in nature – determined by the 
common intention of the parties at the time the contract was made 
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2. Consider whether the consequences of breach are sufficiently serious to 
justify termination – has the breach deprived the wronged party of a 
substantial part of the benefit for which it contracted? 

 
Counter argument – look at how long the breach occurred, if it occurred in a short 
time period (i.e.) 3 month of a 36 month contract, then the breach is not serious 
(Koompahtoo)  
 

Breach of a warranty  If the breached term is a warranty, the aggrieved party will be entitled only to 
damages. They have no right to terminate the contract  
 

Effect of right to 
terminate  

When an aggrieved party has a right to terminate, they must elect to take one of 
two courses: 

1. Terminate the contract and sue for damages; or 
2. Affirm the contract and lose right to terminate (can’t get damages for loss 

of bargain but can get damages for the particular breach) 
 

Consequences of 
termination  

Contract is “frozen” on termination: 

 Relieves both parties from further performance 

 Does not affect rights already accrued (i.e.) those fallen due before 
termination, which are binding and enforceable 

 
Rights and obligations that accrued before termination = binding and enforceable 
Future rights and obligations = cease  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


