
BASICS 

 

Information or data which is presented in court which is used to determine facts in issue between 

parties to litigation.  

That which tends to prove or disprove a factual proposition.  

1. What is the bare factual proposition? 

a. Ex. on the 15th of May, Amanda ate 36 burritos and drank a bottle of tequilla 

2. What can you use to prove the proposition? 

3. What could you use to disprove the proposition? 

NOTE: EA is not a code that abolishes CL so the CL rules of evidence are still relevant (s 9) 

Voir Dire (s189) 

- Covers pre-trial issues or preliminary questions to determine whether evidence should be 

admitted; or evidence can be used against a person; or a W is competent or compellable 

Definitions:  

- Judge is the tribunal of law 

- Jury is the tribunal of fact 

Burden and standard of proof:  

- Legal burden of proof = obligation to prove a material allegation/element 

- Evidential burden = obligation to adduce evidence that prima facie establishes material 

allegation/element 

- Standard of proof = the standard to be applied in determining whether evidence establishes 

a material allegation/element 

- Criminal proceedings:  

o Prosecution bears legal /evidential burden for each offence element 

o Standard of proof is beyond reasonable doubt (s141(1)) 

o Defence bears evidential burden for most defences 

o Standard of proof for affirmative defences is balance of probabilities (s141(2))  

- Civil proceedings:  

o P bears legal/evidential burden for establishing cause of action 

o D bears legal/evidential burden for establishing affirmative defences 

o Standard of proof is balance of probabilities (s140(1)) 

• NOTE: compelling evidence is required to satisfy this standard if the pleaded 

allegations are serious (i.e. fraud) (s140(2)).  

 

Evidence Act is about weighing the probative value against the prejudicial effect against the 

defendant.  



 

RELEVANCE 
Write: For [the evidence] to be admissible under s 55, it must be relevant to a fact in issue. 

 

Step 1: What are the facts in issue? 

- Essential elements to a CoA applied to the factual matrix 

- Ultimate issues/essential allegations/material allegations 

- i.e. murder charge; did X intend to and did in fact kill Y 

Note: judicial notice permits courts to accept that certain laws, well-known facts and international 

states of affairs exist without formal proof of such matters (ss 143-145) 

 

Step 2: Is the evidence relevant to a fact in issue? 

Write: If it were accepted, could [insert evidence] rationally affect the assessment of the probability 

of the existence of a fact in issue (s55). [insert analysis].  

- Logical relevance test (R v Smith); is the connection logical? 

- Low threshold. 

- Note: does not involve an assessment of the strength of the evidence or its reliability.  

 

Directly  

prove or disprove a fact directly, no additional reasoning is required 

- Can be: oral/documentary/admissions made by defendant 

- Fingerprint on murder weapon 

- Identification evidence 

 

Indirectly 

Requires the tribunal of fact to engage in extended reasoning processes to decide whether the 

existence of the fact in issue is made more or less probable by the evidence.  

- Qualifications of an expert 

- Witness’ memory/short sighted 

 

Circumstantial evidence (Plomp) 

Evidence which provides logical basis for inferring a fact in issue is more/less likely to have occurred 

- Smith: where the evidence is no different than the material available to the jury for its own 

observation, the evidence will be irrelevant as it cannot be said to rationally affect the 

assessment by the tribunal of fact of the existence of a fact in issue.  

- Plomp: facts connected to the main fact must be established from which the conclusion 

follows as a rational inference. If the accused is to be charged the evidentiary circumstances 

must bear no other reasonable explanation.  

 

Credibility evidence see pg 23 

Evidence adduced for purpose of demonstrating a W and facts deposed by the W either should, or 

should not be believed.  

 

Tendency Evidence (Propensity evidence) see pg 28 



Adduced to show a person has had a particular tendence in the past and is more/less likely to have 

behaved in the way now alleged.  

 

 

Coincidence evidence (Similar fact evidence) see pg 31 

Adduced to show that a person did a particular act or had a particular state of mind due to the 

improbability of 2 or more events occurring.  

 

Step 3: Relevant Evidence 

Write: As [insert evidence] is relevant evidence, it is prima facie admissible (s 56) 

- Otherwise it is inadmissible 

 

Step 4: Discretions to exclude 

Discretion to exclude (s 135) 

- If its probative value is substantially outweighed by the danger that the evidence might be: 

o Unfairly prejudicial to a party (s 135 (a)); or 

o Be misleading or confusing (s 135 (b)); or 

o Cause or result in undue waste of time (s 135 (c)) 

 

Discretion to limit evidence (s 136) 

- If there is a danger that a particular use of the evidence might: 

o Be unfairly prejudicial to a party (s 136(a)); or 

o Be misleading or confusing (s 136(b)) 

 

Compulsory exclusion of evidence in criminal proceedings (s 137) 

- If its probative value is substantially outweighed by the danger that the evidence might be 

unfairly prejudicial to the defendant 

- NB: probative value means the extent to which the evidence could rationally affect the 

assessment of the probability of the existence of a fact in issue (the Act Dictionary)  

 

 

  



COMPETENCE & COMPELLABILITY (C/C) 
Step 1: Rebuttable Presumption 

Write: There is a rebuttable presumption that every person is competent and compellable (C/C) to 

give evidence (s 12). P/F if W is competent then the witness is compellable (s 12(b)) 

- Most adults will be competent  

 

Step 2: Exceptions to competence 

W Can’t understand  

Write: W is not competent to give evidence if they do not have the capacity to: 

- Understand a question about a fact (s 13(1)(a)) 

- Be understood in giving an answer to question about a fact (s 13(1)(b)) 

- W May be competent for some facts but not others (s 13(2)) 

 

W doesn’t understand obligation to tell truth 

- Where W does not have the capacity to understand the obligation to tell the truth then W is 

not competent to give sworn evidence (s 13(3)); 

- W may then give unsworn evidence (s 13(4)); 

- The court must tell the person (s 13(5)): 

o Important to tell the truth (a) 

o If they don’t know the answer they should say so (b) 

o Should not agree with statement that are not true (c) 

 

People who might not be competent  

- Mental, intellectual, physical disabilities  

- Cognitively impaired  

- Children  

- W can use Interpreters to be rendered ‘competent’ ss 30, 31 

 

Defendant 

D in criminal proceedings: 

- Not competent for P ( s 17(2)) 

- Competent for their own defence (D can elect to give evidence after P has closed its case) 

 

Assessing the competence of a W: 

- Questions for judge - “depends on the court findings that a particular fact exists, the questions 

whether that fact exists is, for the purposes of this section, a preliminary question” (s 189(1)(c)) 

- Judges assesses competence as it thinks for, may rely on expert advice (s13(8)) 

- ALRC reject stereotypes of children being unreliable Wes (s 165A, EA, in Victoria and 

supplemented with ss 30-33 of the JDA). 

- Sexual offences: cognitively impaired/children give evidence via close-circuit television: ss 366-

375 (CPA) 

 

Step 3: Exceptions to compellability 

D in criminal proceedings: 



- Not compellable for/against an associated D (joint trial) (s 17(3)) 

- Not compellable to give evidence for P or associated D in associated D’s proceeding if 

separate trial (s 17(3)) 

 

D’s family  

Write: Per s 18(2) [insert relationship] may OBJECT… 

- Spouse  

- De facto partner  

- Parent  

- Child  

… and will not be compellable, per s s 18(6) if: 

- Harm might be caused to W - or relationship between W/D, if evidence were given; and 

- nature/extent of harm outweighs the desirability of having the evidence given. 

[insert analysis]. 

 

Courts consider (s18(7)): 

Importance of preserving relationships weighing against the interests of justice 

- Seriousness of offence/’gravity of the crime’ (Gulam Khan) 

- Significance/importance of evidence (Gulam Khan) 

- Evidence might reasonably be available to the prosecution from other sources (s 18(7)(c) / 

(Gulam Khan))  

- Other evidence P could use to establish its case, which include admissions by W to 

police (Gulam Khan) 

- Importance of the relationship between W/D - to protect it (Gulam Khan) 

- Must be weighed against the interests of justice (Gulam Khan) 

- Court must perform the balancing exercise set out in s18(6) 

- Could W’s evidence disclose confidential communication? 

- Weight to be given to the evidence is another matter (Gulam Khan) 

 

Step 4: If C/C 

Only discuss if relevant: 

Before C/C W gives sworn evidence, they must either (s21), they must choose (s 23): 

- Take oath; or  

- Make affirmations 

W does not have to: 

- Swear on bible/religious text (s 24(1)) 

- Be religious (s 24(2)(a)) 

- Believe in god (s 24A)  

- Understand what it means to take the oath (s 24(2)(b)) 

 

 

 


