
INTRODUCTION TO PROPERTY  
King v David Allen & Sons Billposting Ltd [1916]  

Property Rights vs. Contractual Rights 

Facts 

• King (D) a tenant of lease over a cinema gave David (P) a licence to advertise within the 
cinema in exchange for a fee. 

• D’s lease came to an end and a new lease was granted to a different tenant. 
• P wanted to continue to advertise by the new tenant refused to honour the agreement. 
• P sued D for breach of contract. 

Issues 

• Is P’s contractual licence to advertise enforceable against the new tenant? 
• Is the original tenant liable for damages for breach of contract? 

Held 

• The termination of a lease would also terminate the possession of any licence granted by 
the tenant to another as the contract was a personal contract and the licensee was not 
given a “sufficient plenitude of right” to amount to a proprietary interest and there was no 
rights in rem  

o Therefore, there was no existing licence which could be enforced against the new 
tenant. 

• As the licence was contractual and a right in personam, at the end of a lease a breach of 
contract would occur. Therefore, the original tenant is liable for damages. 

• Contractual licences are personal and non proprietary rights which are no attached to the 
land/ property. As such they do not bind successors in title. 

Doodeward v Spence (1908)  

Human body and Parts (2 headed baby) 

Facts 

• Spence (D) kept a preserved body of a two headed baby who had been still born forty years 
earlier. The body had been kept out of curiosity as it had originally be preserved by the 
doctor who attended the mother and had been sold down to various “owner’s” before 
ending up with D. 

• Doodeward (P) was a police officer who had seized the body and D sued seeking the return 
of what he claimed was his property. D had been displaying the body for a fee. 

Issues 

• Did P have a claim to the body? 

Held 



• P did not have a claim to the body as there can be no right of property in the dead body of 
a human being. 

o No right in a portion of a body which has been severed. 
• There is an exception when the executor takes proprietary right of a corpse for the 

purposes of burial. 
• There is another exception is made when a person has by the lawful exercise of work or 

skill dealt with a human body or part of a human body in his lawful possession that is 
different from a mere corpse awaiting burial (a body with certain valuable information), 
then they are allowed to acquire the right to retain possession of it 

Bazley v Wesley Monash IVF Pty Ltd [2011]  

Human body and Parts (Sperm) 

Facts 

• Bazley (P) was the wife and and legal personal representative of the deceased, who had 
stored a sample of his spend with Wesley Monash IVF (D). 

• P’s husband had signed an agreement that provided that in the absence of direction of the 
provider as what was to be done with the sample upon death the sample would be 
destroyed. 

• The husband died without leaving such direction. 
• D advised that in the absence of a court order preventing it from destroying the samples, it 

would do so in accordance with the agreement. 
• P sought and was successful in obtaining the order that required the samples be delivered 

to her. 

Held 

• The straws of semen stored with D are the property of the deceased while alive and in his 
personal representative when deceased. 

• The relationship between the deceased and P was one of bailor and bailee for reward as 
long as the fee was paid. 

o The arrangement could come to an end at when the bailor died, or his personal 
representative can maintain ownership. 

Moore v the regents of the University of California (1990) 

Human body and Parts (Spleen) 

Facts 

• Moore (P) was being treated for leukaemia by UOC (D). 
• P consented as part of the treatment to the removal of his spleen and other body 

substances. 
• Prior to the surgery D knew that the body substances and the spleen were likely to be 

valuable for research and commercialisation. 
• D applied for a patent after establishing a cell line in the spleen/ body parts. 
• P took an action for ‘conversion’ of his cells and claimed damages. 



• Conversion is a tort commited by dealing with property belonging to another in a way that 
is inconsistent with the right of the lawful owner and depriving him or her of their use or 
possession. 

Issues 

• Has the tort of conversion been commited? 
• If a body part is removed with consent, then does the individual from which the body part 

come from still retain property interest? 

Held 

• P did not retain any property interest in the cells and body parts once they were removed. 
• The tort of conversion should be extended to the removal of body parts. 

Milirrpurn v Nabalco Pty Ltd (1971) (C.f. Mabo) 

Native Title 

Facts 

• The federal government granted mining leases to Nabalco (D) without consulting 
Milirrpurn (P). 

• P claimed that the sacred sites were in danger. 
• P sued and sought: 

o A declaration that they were entitled to occupy the land with interference and that 
they land rights based on a common law doctrine of aboriginal title (native title). 

o That the terra nullius be overturned. 

Issues 

• Do the aboriginal people have land rights based on the the common law? 
• Was Australia actually terra nullius? 

Held 

• The aboriginals have a connection to the land, but not proprietary one: 
o A proprietary relationship implied ‘the right to use or enjoy, the right to exclude, 

and the right to alienate. 
§ ****Not all of rights need to coexist before there can be a proprietor 

interest. Some of these rights are subject to qualification. BUT generally, 
these are characteristics of a proprietor right. 

o This was not demonstrated to P, who only had a religious relationship with the 
land. 

• The court did not recognise the existence of Aboriginal laws, which challenges the second 
criterion of terra nullius. 

o Through no sovereign government existed, laws which regulated the indigenous 
did exist. 

o However, the court was not willing to overturn terra nullius.  

 



Mabo v Queensland (No 2) (1992)  

Native Title (refer long notes for more info) 

Facts 

• Mabo (P) had occupied certain islands in Queensland before the colonial occupation. The 
present inhabitants are direct descendants of those people. 

• The islands were annexed to the Crown in 1879. 
• After being challenged by the P previously, the Queensland Government (D) enacted the 

Queensland Coast Islands Declaratory Act 1985 (QLD). They declared upon annexation the 
islands belonged solely to Queensland. 

• P sought to oppose this seeking a declaration that this legislation was invalid as per the 
Racial Discrimination Act 1975 (Cth). 

• In Mabo (No 1) it was determined that the legislation was invalid.  
• P's: Argued for a possessory title by reason of long possession. 
• D's: Argued that when the territory of a settled colony became part of the Crown's, the law 

of England became the law of the colony and the Crown acquired the "absolute beneficial 
ownership" of the land. 

Issues 

• The issue here is the question of ownership and title, in particular, whether the common 
law doctrine of tenure could coexist with a native title 

Held  

(Majority - Brennan J) 

Rejection of Terra Nullius 

• The court recognised that the indigenous population had a pre-existing system of law 
which would remain in force under the new sovereign except where specifically modified 
or extinguished by legislative or executive action. 

Repudiation of absolute beneficial title of lands 

• The majority rejected the proposition that upon the acquisition of sovereignty, absolute 
beneficial ownership is granted to the crown.  

• The majority rejected the doctrine of tenure as inappropriate for Australia, and rather saw 
that upon colonisation the Crown acquired not an absolute but a radical title. 

o Doctrine of tenure: Crown owns all land, and landowner hold land of the crown as 
tenants. 

o Radical title: confers only sovereignty and doesn’t extinguish native title rights. 
• However, this system cannot be disturbed and therefore, if we want to find this new 

proprietary interest of ‘native titles’ it must be able to do so in our existing land system 
(Doctrine of Tenure). 

• The court accepted that a modified doctrine of tenure operated in Australia, and that the 
law of tenure could co-exist with the law of native title, however, if the land has been 
granted by the crown then there can be no claim for native title. 

 

 



 

Victoria Park Racing & Recreation Grounds Co Ltd v Taylor (1937)  

Property in a Spectacle/ event 

Facts 

• Taylor (D) sets up a platform on his property and charges people a certain amount to view 
the races in Victoria Park (P). 

• P sues for trespass. 

Issues 

• Are there any property rights in this spectacle/event? 

Held 

• There can be no property rights in a spectacle. 
• Any profit made by P is made by charging entrance to an area. Therefore, P could not 

complain that the actions of D diminish their profits as a person walking past P’s venue 
could also not help but look. How is this different from what Taylor’s doing? 

  
 


