
TERMINATION - AGREEMENT 
• A termination is lawful when: 

o It is expressed as a term in a contract. 
o By mutual agreement 
o At common law 

§ Breach of condition 
§ Sufficiently serious breach of an intermediate term 
§ Repudiation  
§ After an appropriate delay and notice is given to make ‘time of the essence’ 

TERMINATION BY AGREEMENT  
Termination under the original contract 

• Many contracts have a fixed term. This means they will expire or terminate at the end of the 
term. 

• It is also common for contracts to include an “express termination” clause. 
o For example: the customer may terminate this contract at any time on 30 days notice. 

Implied terms 
• Parties rarely intend to be bound forever (subject to only frustration). 

o It is often appropriate to imply a term allowing parties to terminate by reasonable 
notice. 

§ Reasonable notice: depends on the nature of the agreement. 
Termination under the subsequent agreement 

• Parties can mutually agree to terminate a contract. 
• A contract to end a contract must comply with ordinary principles of contract formation, 

including good consideration. 
• What constitutes good consideration depend on whether the contract is partly or wholly 

executed. 
o If the contract is executory (both parties still have obligations to perform) each party 

provides consideration in agreeing to release other party from obligations. 
o If the contract is fully executed by one party and not the other it is necessary to have a 

deed, or ensure there is consideration provided by the party being relieved of 
performance – often called “Accord and satisfaction” agreements. 

 
Inferred Termination under the subsequent agreement 
 

• Where parties make a make a subsequent contract covering similar ground, it can sometimes be 
inferred that they intended to terminate the initial contract. 

Abandonment 
• After a period of inactivity or when other conduct indicate the parties no longer desire their 

contract to be on foot the courts may treat the parties as having mutually agreed to abandon 
that contract. 

o Case examples: 
§ DTR Nominees v Mona Homes 
§ Cedar Meat v Five Star Lamb 

 
 
 
 



TERMINATION: BREACH 

TERMINATION FOR BREACH 
• Termination for breach is import for when the contract does not expressly grant a party the 

right to terminate in response to a breach (i.e. when there is no termination clause). 
• If there is a right there is a right to terminate under the contract, it will often but not always be 

unnecessary to consider common law. 
o Could be relevant for damages. 
o If there is a special procedure to terminate for breach under the contract, failure to 

follow the procedure does not make the termination invalid. The breach may also give 
right to a common law right to terminate. 

• The right to terminate under common law can also be excluded under express terms of the 
contract. 

Rights Conferred by the Common Law 
• A party (aggrieved party) may be entitled to terminate if the other party repudiates their 

obligations under the contract. 
o Repudiation: When a party’s conduct indicates they no longer intend to abide by the 

contract.   
o If repudiation has occurred regardless of whether the aggrieved party chooses to 

terminate the contract, they have a right to damages to compensate for loss caused by 
the breach. 

• Where the aggrieved party seeks to terminate the contract, the other party may argue that the 
right to terminate is vitiated by some conduct of the aggrieved party. 

What constitutes a breach? 
• A breach occurs when a party fails to perform at the time or to the standard required by a 

contract. 
When is there a right to terminate for breach at common law? 
• There is some relevant factor to whether a breach of a term justifies termination (Tramways). 

o The extent of the breach. 
o The type of promise breached (classification) (see below). 
o The seriousness of the breach. 
o The timing of the breach. 
o The rights and remedies available to the parties 

• Termination because of a breach is justified depending on the classification of the term 
breached.  There three ways in which contractual terms can be classified. (Kawasaki; Sanpine) 

Condition 
 

• If the term is a condition the aggrieved party can terminated 
for any breach of the term. 

• Damages to compensate for any loss suffered is available. 
 

Warranty • If the term is a warranty the aggrieved party is not entitled to 
terminate for any breach of the term. 

• However, damages to compensate for any loss suffered is 
available. 

• Terms are generally only classified as warranties where 
required by the statute 

Intermediate or innominate • If the term is intermediate or innominate the aggrieved 
party’s right to terminate depends on the gravity and 
consequences of the term. 



• If the breach has serious consequences for the further 
performance of the contract, then the aggrieved party can 
terminate and claim damages for any loss. 

• Intermediate classification of terms is preferred as it gives 
court flexibility in dealing with the breach. 

 
• Therefore, every breach gives rise to the right to damages but not every breach gives right to 

terminate. 

TERMINATION FOR BREACH OF CONDITION 
• If the term is a condition the aggrieved party can terminated for any breach of the term. 
Classifying a term as a Condition 
• There are three ways a term can be classified as a condition. 

o Statutory classification. 
§ Legislation may characterise the terms as a condition. 
§ E.g. Goods Act: Implied conditions ss.17 – 20. 

o Express classification in the contract. 
§ A term may be classified as a condition through the express words used by a party. 

(Arcos) 
§ However, this is not always conclusive as the parties may not have always intended 

to use these words in its technical legalese (Wickman). 
• A stipulation may be a condition though called a warranty in a contract for the 

sale of goods. (Goods Act 1958 (Vic) s.16(2)) 
o Intention of the parties. 

§ When the parties and statute do not express the classification of the term the term 
can be classified as a condition through the construction of the contract. (Goods Act 
1958 (Vic) s.16(2)) 

§ The test for whether a term is construed as a condition is outlined in Tramways. 
• To be a condition a term must be an essential term (Tramways). 
• Essential terms: are terms which make up a promise which is of such 

importance that the promisee would not have entered into the contract 
unless the he was assured of strict/ substantial performance of the promise 
(Tramways). 

• Even if the breach causes the aggrieved party no real loss the aggrieved party maintains the 
right to terminate if the term is a condition (Arcos). 

Other relevant factors in assessing whether a term is a condition include: 
• Previous decisions (Tramways) 
• Promoting certainty (Tramways) 

o Where a term is a condition, parties have certainty of knowing their rights, rather than 
waiting to assess the gravity of the breach that may occur. 

o This certainty is important in mercantile contracts which are commercial contracts for the 
sale of goods. 

o A term is more likely to be classified as a condition in mercantile contracts. 
• The language used (Tramways) 

o A term described in clear and precise language is more likely to be a condition than one 
that is described in vague language. 

• The other terms of the contract (Tramways) 
o For example: if parties have considered the matter of termination of breach for another 

term in the contract but not for the term in question, it is unlikely the term will be 
considered as a condition. 



• The likely character of the breach (Tramways) 
o If every breach of the term results in serious consequences, then it is likely to be a 

condition. 
o If the term can be breached in a variety of ways from trivial to serious then it is more 

likely to be an intermediate term. 
• Whether damages are an adequate remedy (Tramways)(Ankar) 

o If damages would not adequately compensate the aggrieved party then it is likely to be 
treated as a condition as termination is the only way to protect the parties interest. 

• It’s a suretyship contract (Ankar) 

TERMINATION FOR BREACH OF AN INTERMEDIATE TERM 
• If the term is intermediate or innominate the aggrieved party’s right to terminate depends on 

the gravity and consequences of the term. 
• Was first recognised in Kawasaki then upheld in Sanpine. 
• The breach must be serious enough to deprive the aggrieved party of “substantially the whole 

benefit which it was intended that he should obtain from the contract” (Ankar). 
• Intermediate terms must be distinguished from repudiation and cannot be used 

interchangeably. 
 

TERMINATION FOR BREACH OF A WARRANTY 
• No breach of warranty gives a right to terminate (only entitled to damages). 
• It is preferable to classify a term as an intermediate term as it gives more flexibility in dealing 

with the breach. 
• A term will only be a warranty if no possible breach could give rise to an event which would 

deprive the aggrieved party of substantially the whole of the benefit of the contract (Hong 
Kon Fir). 

CONSEQUENCES OF TERMINATION 
• Contract is “frozen” on termination. 

o This relieves both parties from further performance. 
o But it does not affects right already accrued, which are still binding and enforceable. 

• This is different to a rescission of a contract which invalidates/ voids the contract 
retrospectively. 

 
 
 
 
 
 
 
 
 


