
1. Partnerships 
Governing legislation: Partnership Act 1892 (NSW) 

Partnership is “the relation which exists between persons carrying on business in common with a view for 

profit”: s 1(1) 

• Partners may be natural or corporate persons 

• Business carried on in common: P Act s 45; ‘business’ includes every trade, occupation and profession. 

‘Carrying on business’ is the repetition/continuity of acts and excludes associations formed for one act 

never to be repeated. ‘In common’ central defining element, each partner must be a principal in the bus 

and indicating a common bond between the associates, n.b. does not have to be active in transactions or 

conduct as they can be a sleeping/dormant partner. 

• For profit: objective of profit is an essential feature. P Act concept of profit narrow. 

Persons in a partnership are collectively a firm; the name which their bus is carried on is the firm name: s 4 

Presumption: no person may be introduced as a partner without the consent of all existing partners: s 24(1)(7) 

Rules/Indicia for Existence of Partnership 

P Act s 2(1) – rules which must be regarded for determining whether partnership exists – not conclusive, guide 

to existence. Must be used in addition to case law. Case law + Statutory indicia below: 

• Parties’ Characterisation of their Relationship 

o Legal status which partners have sought to assign for their relationship is relevant, not decisive in 

determination 

• Sharing Net Profits 

o Sharing of net profits is prima facie evidence of partnership 

o P Act s 2(1)(3); ‘the receipt by a person of a share of the profits is prima facie evidence that he is a 

partner in the bus’ but ‘does not itself’ make him a partner in the bus 

o P Act s 2(1)(3); lists specific instances where share of profits does not make the recipient a partner, 

see (a) to (e) of the subsection 

• Sharing of Loses 

o Sharing of losses as well as profits is characteristic of partnership 

• Status of Principal 

o Those acting in partnership do so as agents of all the partners, who are the principals, even if 

dormant or sleeping: provided for in P Act s1(1) 

• Management Participation 

o Role in management or decision making in the business taken by putative partner can be influential 

in indicating existence of partnership 

o Participation in management no essential – dormant or sleeping partners 

• Mutual trust and Confidence 

o Mutual confidence and trust between partners is a distinctive characteristic 

o “mutual confidence of partners is the life blood of the concern”: Dixon J in Birtchnell v Equity, 

Trustees, Executors and Agency Ltd 

• Contribution to Capital 

o Case law; not strictly essential 

o Contribution to capital, e.g. in form of money or property made by a putative partner 

o Common to find no capital contribution by a partner 

Principle Characteristics of Partnership 

2 legal fundamental characteristics of Aus law & partnerships: 

(1) absence of distinct entity status for the partnership, 

(2) unlimited liability of partners for firm debts and other obligations 

(1) Partnership is not recognised by Aus law as a distinct legal entity, i.e. the firm and its members are not 

endowed with distinct entity status, with any capacity of acquiring rights or obligations independent of those of 

individual partners. Rights and liabilities of a partnership are no more than aggregate of those of individual 

partners. 

➢ A firm cannot be convicted of a crime, commit torts or incur contractual obligations 

➢ It’s the individual members which may be personally liable in crime, tort and contract in respect of acts 

done for the partnership 

(2) Each partner has unlimited liability to creditors of the partnership. If one or more of the partners are found 

liable for doing or failing to do something, then all the partners in the whole partnership are personally liable. P 

Act s 5(1) states that every partner is an agent of the firm (actual authority). 

➢ Limited partnership form: allows for limitation of the liability of some partners 

o Forms a modern version; principle feature = two classes of partner (1) general; have 



unfettered control over the conduct of the partnership bus, and (2) limited partners; contribute 

to capital and share profits but have no right to participate in management of the partnership 

o P Act s 67; if limited partners take part in the management process they thereby assume the 

unlimited liabilities of the general partners 

o P Act s 54; requires that registration of limited partnerships is necessary 

Fiduciary Obligations of Partners 

Dixon J in Birtchnell v Equity Trustees, Executors and Agency Co Ltd (1929); “a stronger case of fiduciary 

relationship cannot be conceived that that which exists between partners” 

The equitable obligations of a partner as a fiduciary is restated by P Act ss 28-30 

➢ s 28: requires partners to render true accounts and full information concerning the partnership to other 

partners 

➢ s 29: requires that partners must account for any benefit derived without consent of the other partners 

from any transactions concerning the partnership, or any use of partnership property, name or business 

connection 

➢ s 30: requires that partners must account for any profits derived without consent of the other partners 

from carrying on another business of the same nature and competing with that of the partnership 

2. Forms of Business Associations 
Non-Incorporated Business Forms Incorporated Business Forms 

• Sole trader 

• Partnership 

• Joint venture 

• Unincorporated associations 

• Incorporated Associations 

• Co-operatives 

• Special form of incorporation for Indigenous 

Unincorporated and Non-profit Associations 

Association = group of people coming together in an organised and structured way. E.g. sporting clubs and 

community groups. 

Unincorporated associations and associations not for gain – no member becomes liable to pay to the funds of the 

society or to any one else any money beyond subscriptions required by the rules of the organisation as long as 

he remains a member: Wise v Perpetual Trustee Co Ltd 

Has unlimited Liability: who does liability fall on? Peckham v Moore – idea is that you have ‘directors’ and 

‘members’ of the club, but the head committee is meant to take all liability if anything goes wrong. Peckham 

said you sue the present members of the association, and when you become a member/leader of the committee 

you assume all liability that has been generated by previous people. 

Peckham v Moore [1975] ➔ looked at personal liability of members of unincorporated associations 

• Football player entered contract to play rugby over three years for Canterbury Bankstown RL Football 

Club 

• Canterbury Football club – unincorporated assoc. with ^ 1000 members 

• Contract between the player and the club 

• Different committee from the committee when the contract was signed 

• Player applied for workers’ compensation for injury during contract period – named original committee 

members as respondents (from when contract was signed) 

The main question was, who were his employers? Hutley J found that the whole club membership was not his 

employer, but that the club committee was. His Honour relied upon the decision in Bradley Egg Farm v Clifford 

[1943]. The next question was, which committee? The court held at 363 that it was the 1972 committee: 

➢ Once he is put on the payroll by that committee for a given year, that committee becomes his employer 

for that year and it is to that committee that he must look if he wishes to enforce his rights as a 

workman. 

➢ The court in effect constructed a series of contracts with each committee. There was a contract with the 

1970 committee to play football for that year, there were contracts with the 1971 and 1972 committees 

to do likewise. 

Unincorporated Joint Ventures 

Is a contractual agreement between 2+ people for the purposes of a particular undertaking with a view to mutual 

profit. Is not a partnership, company or a trust, but …. difficult to determine whether the relationship between 

the joint ventures makes them partners. 

United Dominions Corporation Ltd v Brian Pty Ltd (1985) 

• Joint venture – has no settled legal meaning 



• Ordinary language = an association of persons for the purposes of a particular trading, commercial, 

mining or other financial undertaking or contributing money, property or skill 

• Usually through partnership 

• Although commonly through partnership, can also be be through a different medium such as company, 

a trust, an agency or joint ownership 

Partnerships 

See above 

Special Form of Incorporation for Indigenous Australians 

Idea that the Aboriginal people need a special form of corporation to protect them. Corporations (Aboriginal 

and Torres Strait Islander) Act 2006 (Cth). Corporation plus increased government supervision, plus 

bureaucracy and minus some freedoms afforded to standard corporations. Largely indigenous corporations are 

tied into Native Title grants and the management of Native Title grants, and the corporations represent the title 

itself. There is no equality. 

Sole Trader 

Not involved in business association. An individual conducting business alone without benefit of legal structure 

or entity status distinct from that of the individual who conducts it. 

• Responsible for management and financing of the business 

• Unlimited liability; Trader personally liable for debts and other liabilities of the business without any 

limitation 

Co-operatives 

State legislation provides for incorporation of registered co-operatives. 

• Limited liability for members 

• Cooperative has a no. of members and members are able to subscribe for shares (usually only 1) 

• Alternative incorporated form for pursuit of business as well as non-profit goals 

• Is a collective action 

• Dominant in rural Australia 

o E.g. A wool co-operative, farmers do not sell their wool individually, they sell collectively. 

Incorporated Associations 

Association = group of people coming together in an organised and structured way. E.g. sporting clubs and 

community groups. 

State/territories provide simple and inexpensive modes of incorporating non-profit associations. 

• Associations Incorporation Act 2009 (NSW) 

o Allows for an association of 5 or more persons formed for a lawful object to apply for 

incorporation 

o Allows the addition of more members and limited liability benefit 

Incorporated association; subject to continuing obligations from regulators both State and Cth; i.e. The 

Associations Incorporations Act (NSW), The Corporations Act (Cth) 

Business ventures and structures that aren’t corporations are largely managed by state schemes → if you are 

an 

association and decide to incorporate (need to have at least 5 members). 

• Becomes a separate legal entity when it is incorporated 

• Has limited liability – not subject to problems discussed in Peckham 


