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Introduction: 
  
• Trial of an indictable offence is accusatorial 

o An accused person is not called on to make any answer to an allegation of wrong-
doing, or to any charge that is laid, until the prosecuting authorities have made 
available to the accused particulars of the evidence on which it is proposed to rely in 
proof of the accusation that is made. 

• Processes for criminal prosecution are strongly influenced by the conduct of the accused, 
police and prosecutor that takes place before parties reach the court 

• Presumption of innocence also impacts on pre-trial processes 
o Suspects benefit by the default position that they are not obliged to assist the state in 

its prosecution of criminal charges 
o Most obvious pre-trial rights are: 

• Rights to privacy 
• Rights to silence 
• Rights to liberty 

o Reforms have brought in mandatory electronic recording of police interviews of 
suspects, the creation of custody officers' positions and statutory obligations to 
inform, to caution and to provide direct protection for suspects' rights 

• Prosecutors in our system do not supervise police and so they are often poorly positioned 
to gain significant control over investigative misconduct that may distort or infect criminal 
trials 

  
Criminal Trials: 
  
• Australian trials, parties dominate the trial process and the presiding judge must defer to 

the parties on the substance of the 'contest'. 
• Inquisitorial process has a more nuanced division between crime investigation and charge 

adjudication.  
o Instead of the trial being the main event, it is likely there will be episodic hearings 

where issues are clarified before the inquiry moves on, perhaps gathers more 
evidence and then holds another hearing. 

o Rules of evidence tend to be minimal in the inquisitorial tradition because it is for 
the court to inquire, and then weigh all the evidence. 

o Dominated and shaped by the historical conception that it is an inquiry conducted 
by the state through an investigating judge who will oversee the preparation of a 
dossier for the court 

• Australian trials, civil matters becoming more inquisitorial compared to criminal trials 
• Insertion of an inquisitorial element into the adversarial criminal justice framework is 

occurring through compulsory examination powers exercised by organisations such as the 
ACC 

  
Lee v NSW Crime Commission [2013] p. 5: 
  
• Kiefel J:  

o "The golden thread of the system of English criminal law is that it is the duty of the 
prosecution to prove the prisoner's guilt." 



o "…the prosecution must discharge the onus of proof and cannot compel the accused 
to give evidence for it- as "the fundamental principle" of the common law." 

o "It is the duty and function of the court in which the trial is pending to ensure that 
the trial will be in accordance with law." 

o "To ensure a "fair trial:, it has been said, by way of example, that: sufficient 
particulars of an alleged offence should be provided; the prosecution should make 
available material evidence; and a judge should give such directions to the jury as 
are necessary to ensure a fair trial of the accused." 

o "…there has been no judicial event to list, exhaustively, the attributes of a fair trial." 
 

• Commissions of inquiry are not courts of law 
o Information given to statutory bodies through compulsory examination is usually 

limited in how it can be used 
o Immunity- "direct use immunity"- applies to answers compulsorily given meaning 

that they are not admissible in court proceedings. 
o The answers may be used to find other evidence. 

• 'X7 v ACC' 
o For the majority, the ACC legislation did not disclose a clear intention to restrict an 

accused person's right to silence and thus did not authorise compulsory examination 
of a person subject to pending criminal charges. 

o Compelling an accused to give information prejudices a defence to pending charges 
because 
• "it would fundamentally alter the accusatorial judicial process that begins in 

the laying of a charge and culminates in the accusatorial trial in the 
courtroom." 

• 'Lee No 1' 
o Less strict of an approach 

• 'Australian Federal Police v Zhao' 
o "to warranty a stay of the forfeiture proceedings, it must be apparent that the person 

whose property is in question is at risk of prejudice in the conduct of his or her 
defence in the criminal trial." 

o "the risk of prejudice in a case such as this is real." 
• There are obligations and limitations to any legislation passed by the Parliament. 

  
Lee (No 2) [2014] p. 10 
  
Facts: 
  
• Lee was examined before and required to produce documents to the NSWCC 
• A search warrant was executed on his premises and they found a variety of objects 

including a sub-machine gun, a revolver, ammunition, white powder and cash 
• Lee's son arrived at the premises and was charged with firearm offences and was later 

charged with other offences 
• Lees were resisting orders under the 'Criminal Assets Recovery Act 1990' from the NSWSC 

that they be compulsorily examined 
• HC ruled in favour of the Commission, concluding that the impact of the compulsory 

examination on the fundamental principle was to be assessed as a matter of 'practical 
reality.' 

  
On appeal: 
  
• The Lees successfully appealed their convictions on the basis that the Commission had 

given unauthorised disclosure of the transcript of the Lees' compulsory NSWCC 



examination and the associated compulsorily produced documents to the prosecution 
team preparing to run the Lees' criminal trial on firearm and drug charges. 

• HC held that this unauthorised disclosure amounted to a removal of the privilege against 
self-incrimination and altered their trial in a fundamental respect. 

• Reflected a return to the court's previous vigilant protection disposition of accused's 
rights as shown in 'Zhao'. 

  
Screening Weak Cases and Disclosure: 
  
• The traditional division between summary and indictable offences has faded 
• Regulatory offences dominate 
• Indictable offences commence with an indictment that is filed in a higher court charging 

the accused with an offence triable before a jury 
• Pleading guilty avoids the full court process 
• Indictable offence 

o Start with a preliminary hearing- in NSW- initiated by a Court Attendance Notice 
(CAN) 

o Magistrate establishes whether the prosecution case is sufficient to justify putting 
the accused to answer the charges 

o NSW CPA s 64: "Whether there is a reasonable prospect that a reasonable prospect 
that a reasonable jury, properly instructed, would convict the accused person of an 
indictable offence." 

• S 91 of the CPA 1986, a magistrate may only direct a witness to attend 'if satisfied that 
there are substantial reasons why, in the interests of justice, the witness should attend to 
give oral evidence.' 

  
Guiding Principles in Criminal Pleadings 
  
• ICCPR Article 14(3) 

o "In the determination of any criminal charges against him, everyone shall be entitled 
to the following minimum guarantees, in full equality: 
• To be informed promptly and in detail in a language which he understands of 

the nature and cause of the charge against him." 
• Prosecutors' pleadings (indictment, the information, a Can) define courts' jurisdiction and 

set their jurisdictional limits to hear and determine charges 
• 'Kirk v Industrial Court (NSW)': illustrates the challenges created by the proliferation of 

regulatory criminal offences into new specialised areas. 
o "the separate court tends to lose touch with the traditions, standards and mores of 

the wider profession and judiciary." 
• Sufficiency when it comes to pleadings, requires a description of the essential legal and 

factual elements of the offence- this means the time, the place and the manner in which 
the alleged offence took place 
o Non-compliance occurred in 'Kirk' case 
o HC ruled that the pleadings lacked sufficient factual detail of the manner of the 

offence - that is, sufficient detail to enable Kirk to determine what he should have 
done in the management of the farm to prevent the accident that occurred. 

• Pleadings must have clarity 
o Rule against duplicity (requires that each charge be for a single offence) and 

requirement of certainty 
o If a prosecutor elects to amend a duplicitous charge, or with latent duplicity limit the 

evidence appropriately, the problem is cured, otherwise the charge is bad 
• Efficiency in the court room 

o Encouraging guilty pleas 
 


