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1.Introduction to Real Property 
What is property? Real & Personal 
Real Property – realty, interests in land – land is three dimensional space located by reference to a 
point on the earth’s surface 
fixtures – in the past only land was recoverable  
 
Real Property is also split into two categories – corporeal and incorporeal hereditaments (a right 
capable of being devised to an heir) 
 
Personal Property – catchall 
(a) Chattels real – leasehold and other interests in land that are less than freehold – distinction drawn 
because of an institutional definition of rights – only freeholds were enforceable by real actions for 
recovery 
(b) Chose in possession – a movable corporeal thing – eg goods  
Sale of Goods Act 1923 s 3(1) "chattels personal other than money and things in action and also 
includes emblements and things attached to and forming part of the land which are agreed to be 
severed before sale or under the contract for sale"  
Bankruptcy Act 1966 s 5(1) – ships aircraft and other vehicles; animals including fish; minerals, trees 
and crops, whether on or attached to the land or not and gas and electricity 
(c) Chose in action – a movable incorporeal thing - rights which are enforceable by action – eg shares, 
patents copyrights, equitable securities, contractual rights, promissory notes, cheques, mere equities 
Test: 
(i) Enforceability 
(ii) Incorporeal and intangible 
(iii) Bare right – not occupation and enjoyment  
 
Interest defined 
The conventional term for the bundle of rights which a person has in an object. 
Eg interests in land (covenants, easements, caveats, contract for sale) v ownership of land 
 
Ownership defined 
Knapp v Knapp [1944] SASR 257 at 261 per Mayo J: 
"The general right of ownership embraces subsidiary rights such as exclusive enjoyment, to destroy, 
to alienate or to alter, and, of course, the right to maintain, and to resume and recover possession 
from other persons"  
 
Ownership indicates the relationship between a person and a corporeal or incorporeal legal object. It 
confers a bundle of rights to enjoy, use possess, dispose of and alienate a "thing" as well as the 
capacity to ward of any encroachment on the thing. Ownership can be limited by other rights but is not 
dependent on other rights. 
 
Ownership is therefore the subsidiary right that is left when all other interests in the property have 
been taken away (Campbells Hardware & Timber Pty Limited v CSD (Qld) (1996) 96 ATC 4348) 

 
Title defined 
Title is the measure of the strength of an interest. It provides a yardstick to measure the strength of 
competing claims of interests in property  
 
Possession defined 
No complete, logical and exhaustive definition of "possession" has ever been given for the common 
law – United States of America & Republic of France v Dollfus Mieg et Cie SA & Bank of England 
[1952] AC 582 at 605 
"Possession connotes a relationship between a person and some material object. It is a relation 
subsisting in fact. The ‘right’ of the possessor to the chattel arises out of the factual situation" – Button 
v Cooper [1947] SASR 286 at 292  
 
Two elements are necessary – 
(1) control (corpus possessonis) – some exercise of power over the goods or land 
(2) intention (animus possidendi) – an attitude in the mind of the actor denying the rights of other to 
have access to the land or goods 
 
Possession confers a possessory title – possession is a root of title – possession is not only evidence 
of title but is a form of title itself – hence you have a claim against the whole world barring the true 
owner – title is relative  
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What are the characteristics of "property"? 
Possession 
• Physical control - corporeality - what about all the incorporeal forms of rights which are also 

property? 
Exclusion 
• The right to stop others from enjoyment of the thing 
• Backburn J in Milirrpum v Nabalco 
Enjoyment and use 
• Property rights are also use rights - but there may also be rights to enjoy which are not "property" - 

rights to use public space - do you have a right to enter a national park - generally yes, but you do 
not "own" that right 

• Some rights of enjoyment can be transferred into property - fishing and hunting rights can fructify into 
property (eg when the animals and fish are killed or captured they become property) 

• Other enjoyments rights might have some proprietary characteristics - eg a business telephone 
number: 

• Rahne v Telstra Corporation (unreported, Young J, 8 June 1995)  
Definable and Identifiable 
• You have to be able to recognise it for you to enjoy the rights of protection and use 
• But property on the fringe is becoming vague - colors (Eagle Boys pizza), sounds (Harley Davidson) 
• The Colour Purple - Cadbury Schweppes Pty Ltd v Darrell Lea Chocolate Shops Pty Ltd (No 4) 

[2006] FCA 446 and subsequent litigation 
Durable 
• Does property have to last? In general it would be hard to say that something which disappeared or 

was destroyed after a short time could be owned or enjoyed as property - but durability is a poor 
indicator of property given the explosion in the number and types of choses in action - these have no 
physicality and hence don't exist in the real world at all  

Transferable/assignable; 
• Alienation - If a thing can be sold then it is most likely to be considered as property 
• Is it merely personal to the right holder or can the right holder trnafer the right to another? King v 

David Allen & Sons 
• Gordon Laidler and Associates Pty Ltd v Hocking - Young J 6 march 1995 – fishing licence 
Dominion – right against the world (in rem) 
• Blackstone - what restrictions exist for property owners today? 
Public interest – benefits v detriments of recognizing property rights 
• There will be some property interests that will not be recognised because of the public interest  
• Some historical examples: 
• The quasi proprietary nature of familial services 

 
Examples of things falling out of “property” 
Slavery - the common law was uncomfortable with the slave as property because of the traditions of 
habeus corpus - but it had no problem with recognising slavery in the colonies - Sommerset's case 
1772 – 1807 manumission  
 
Human tissue – falling into property? 
• Modern example - human organs, tissue and corpses 
• Background 
• Burial rights, the definition of death and the invention and perfection of transplantation 
• Blackstone wrote (15th ed, 1809, Book II, Ch. 28, pp 428-9) that:  
"…though the heir has a property in the monuments and escutcheons of his ancestors, yet he has 
none in their bodies or ashes; nor can he bring any civil action against such as indecently at least, if 
not impiously, violate and disturb their remains, when dead and buried. [But] if any one in taking up a 
dead body steals the shroud or other apparel, it will be felony; for the property thereof remains in the 
executor, or whoever was at the charge of the funeral." 
• Resurrectionists, Burke  and Hare 
 
Res nullius 

• Human tissue cannot be the subject of property 
Professor Loane Skene (2002; 2007) is a leading advocate of why property rights should not be 
recognised in human tissue. She states that following public policy issues  justify the law’s failure to 
recognise property rights (2004: 166): 

–  emotional (a repugnance at people selling their bodies and body parts); 
–  familial (stored genetic material should be available to blood relatives for their own     testing, not 
subject to veto by one person); 


