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Ethics & Morality 
 One’s ethics is generally dictated by external sources – with lawyers, it is through their membership of the legal profession. 
 Morals are associated with a person’s own principles that dictate what is right and wrong conduct. 
 Ethics relate to a set of principles, rules or standards that govern the conduct of a person or the members of a profession 

or organisation. 
o See TB p. 2 for workable definition. 

 Morals are based on a person’s ideals and principles that guide their personal conduct in respect of what is right and 
wrong. They are based on one’s own personal beliefs rather than a connection to the profession. 

 

Sources of Ethical Obligations 
Common law, contract law, fiduciary law, tort and equity 

 Common law comes into effect as soon as a person applies for admissions into the legal profession. 
 During the admission process, a person must meet the suitability requirements outlined by not only the legal 

profession legislation and admission rules, but also set down by the common law. 
o The CL concepts require a lawyer to be a person of ‘good fame and character’ and a ‘fit and proper person’. 

 
 Once a lawyer is issued a valid practicing certificate, the r/ship with a client is governed by contract law, beginning with 

the retainer. 
 

 The r/ship between a lawyer and client is a fiduciary one, where  the law of equity, which imposes a number of 
obligations on lawyers such as; 

o The requirement to disclose costs  
o Conditions under which a lawyer may act on behalf of a client where a conflict may arise 
o Maintaining a client’s confidence and privilege 

 
 Tort and contract law impose an obligation on lawyer’s to exercise reasonable care. Lawyers who fail to maintain the 

required standard face concurrent liability in tort and contract. 
 

 A lawyer’s paramount duty is to the court and is considered and officer of the court upon admission. 
 

Regulatory Framework 
The regulatory framework consisting of legislation, regulations and professional rules 

 Legal Profession Uniform Admission Rules 2015 
 Legal Profession Uniform Continuing Professional Development (Solicitors) Rules 2015 
 Legal Profession Uniform General Rules 2015 
 Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 
 Legal Profession Uniform Legal Practice (Solicitors) Rules 2015 

 
Lawyers are admitted to practice through the Supreme Court as an “Australian Lawyer”- the term applies to both solicitors and 
barristers. The Supreme Court also controls and disciplines lawyers post-admission. Disciplinary bodies in Vic: 
 Victorian Legal Services Board and Commissioner 
 Law Institute of Victoria 
 Bar Council of Victoria 
 Victorian Civil and Administrative Tribunal (VCAT) 
 
This jurisdiction has been conferred by the relevant state and territory legal profession legislation to ensure the conduct of 
lawyers meets the standards and conduct required of lawyers to be admitted to practice. 
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Admissions: Under an Instrument of Delegation, the Victorian Legal Admissions Board (VLAB) established the Victorian Legal 
Admissions Committee (VLAC) to assess applicants for admission in Victoria and to grant Compliance Certificates under section 
19 of the Uniform Law. 

o VLAC also has responsibility for determining applications for declarations of early assessment of suitability for a 
Compliance Certificate. 

 
Legal Services Council (LSC) 

o Established to develop the Uniform Law Rules and monitor its implementation. 
o Inter-jurisdictional council and works with NSW and Victorian regulatory bodies to oversee and promote a uniform 

approach to the delivery of legal services in the 2 states. 
o Within the LSC, there is a commissioner (promotes compliance with the Uniform Law and Rules, ensures the consistent 

and effective implementation of Chapter 5 of the Uniform Law, raises awareness of the Uniform Law framework and its 
objectives, can issue guidelines and directions to local regulatory authorities about Chapter 5 functions); and an 
admissions committee (develops rules about admission to the legal profession and gives advice to the LSC about 
admissions-related matters. 

 

Professionalism 
A profession suggests a standing that cannot be attained without a considerable amount of higher learning. 
 Roscoe Pound defines professionalism as follows, “a group pursuing a learned art as a common calling in the spirit of public 

service- no less a public service because it may incidentally be a means of a livelihood. Pursuit of the learned art in the spirit 
of a public service is the primary purpose”.  

 Difference between trade/business and profession: pursuit of pecuniary gain vs service as a goal. 
 Three core attributes of professionalism: special skill and learning; public service as the principal goal; and autonomy or 

self-regulation. 
 Lawyer’s monopoly on the profession and restrictive trade practices: demand for liberalization in some areas such as 

conveyancing, taxation, wills and probate, simple incorporations, uncontested divorce, simple civil claims and welfare 
advocacy. 

 
Lawyer’s Duties 
 Part 2, Rule 3 and 4 of the Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 drafted by the Legal 

Services Council under the Legal Profession Uniform Law. 
 Lawyer’s paramount duty to the Court and the administration of justice. 
 Other fundamental ethical duties: best interest of the client, honesty in dealings, deliver services diligently, avoid any 

compromise to professional independence, compliance with laws. 
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Chapter 2 – Admission to Practice  
 

 Authority : Victorian Legal Admissions Board 
 Legislation: Legal Profession Uniform Law (schedule 1 of the Legal Profession Uniform Law Application Act 2014 Vic) 

and the Legal Profession Uniform Admission Rules 2015 (“Admission Rules”) enacted under the Legal Profession 
Uniform Law on 26 May 2015. 

 Prerequisites for admission: educational and character based 
o Educational requirements (See Rule 5 of the Admission Rules: tertiary academic course including “Priestly 11 

subjects”); 
o Supervised legal training in a workplace (traineeship/ articles of clerkship) or enrol in a practical legal training 

course (See Rule 6 and 9 of the Admission Rules); and 
o Character based requirements: Fit and proper person 

 

Admission Requirements 
Admission process for graduates occurs after completing of either supervised workplace training (‘traineeship’) in a workplace 
(previously known as articles of clerkship) or a practical legal training course. 
 
NSW and Victoria have adopted the Legal Profession Uniform Admission Rules 2015 (LPUAR-NSW & Vic) but continue to admit 
lawyers through their own admission boards. 
 

 Admission to the profession: Part 2.2 of the Legal Profession Uniform Law  
 Eligibility: Rules 5 and 6 of the Admission Rules 
 Suitability: Sections 16, 17 and 19 of the Legal Profession Uniform Law  
 The Supreme court will admit a person over 18 years to the Australian legal profession if: 

o The individual was granted a compliance certificate by the designated local authority; 
o The individual is not already admitted to the profession; AND 
o The individual takes an oath of office/ makes an affirmation of office. 

 Residence in Victoria is not a requirement for admission by the Supreme Court: Section 16(2) of the Uniform Law. 
 Rule 10 of the Admissions Rule: Determining whether someone is a fit and proper person. 

 

Prerequisites for a Compliance certificate 
 Section 17 of the Legal Profession Uniform Law 

o attained specified academic qualifications prerequisite (as set out under Rule 5 of the Admissions Rules); 
o Satisfactorily completed the specified practical legal training prerequisite (as set out under Rule 6 of the 

Admissions Rules); AND 
o is a fit and proper person to be admitted to the Australian legal profession (See Rule 10 of the Admission Rules 

for determining a “fit and proper person”).  
o Exemption from academic and practical legal training prerequisites: Section 18 of the Legal Profession Uniform 

Law: “sufficient skills and relevant experience”; “overseas experience counts towards relevant skill and 
experience”. 

 

Academic Requirements (Admission Rules (LPUAR); Rule 5) 
Applicants must have completed the equivalent of a full-time Australian law degree: LPUAR-NSE & Vic r 5. 
 
The degree must include the ‘Priestly 11’ subjects (named after Lancelot John Priestly, chairman of the Law Admissions 
Consultative Committee). The Priestley 11 list is set out in Schedule 1 to the Admission Rules. The minimum academic 
requirements for legal practice include the subjects of: 

1. criminal law; 
2. tort law; 
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3. contract law; 
4. land and property law; 
5. equity and trust law; 
6. administrative law; 
7. constitutional law; 
8. civil procedure; 
9. evidence; 
10. company law; and 
11. legal ethics 

 
Specified academic qualifications prerequisite include successfully completing a tertiary academic course in Australia, whether 
or not leading to a degree in law, which –   

a) includes the equivalent of at least 3 years' full-time study of law;   
b) is accredited by the Board (VLAB); and   
c) the Board determines that the tertiary academic course provides for a student to acquire and demonstrate appropriate 

understanding and competence in each element of the academic areas of knowledge set out in Schedule 1 (Priestly 11 
subjects), or otherwise determined by the Admissions Committee after consulting each of the Boards. 

 
Note: If an applicant has attained the specified academic qualifications prerequisite more than 5 years before applying for a CC, 
the Board may require the applicant to: undertake any further academic subjects; and pass any further examinations. 
 

Specified Practical Legal Training Prerequisite (Rules 6 of the Admission Rules) 

 Specified practical legal training prerequisite is acquiring and demonstrating an appropriate understanding and 
competence in each element of the skills, values and practice areas – set out in Schedule 2; or otherwise determined 
by the Admissions Committee after consulting each of the Boards.  

 The requirement may be satisfied by successfully completing either - a practical legal training course conducted by a 
practical legal training provider accredited by the Board; or supervised legal training in a workplace for a period of not 
less than 12 months, under a training plan approved by the Board, which the Board determines adequately satisfies the 
requirements of the above rule. 

 Every applicant is required to satisfy the Board of the following summarised Skills, Compulsory and Optional Practice 
Areas and Values (set out in Part 2 and 4) :  

 Skills: Lawyer's Skills; Problem Solving; Work Management; and Business Skills; Trust and Office Accounting.  
 Compulsory Practice Areas: Civil Litigation Practice; Commercial and Corporate Practice; and Property Law Practice.  
 Optional Practice Areas: any two of the following- Administrative Law Practice; Banking and Finance; Criminal Law 

Practice; Consumer Law Practice; Employment and Industrial Relations Practice; Family Law Practice; Planning and 
Environmental Law Practice; and Wills and Estates Practice. 

 Values: Ethics and Professional Responsibility 
 Also see generally Part 4 of Schedule 2 of the Admission Rules: competency standards for different practice areas. 

 

Compliance Certificate (Section 19 of the Legal Profession Uniform Law) 
 The designated authority (VLAB) may issue a compliance certificate (“CC”) to the Supreme Court of Victoria (section 

19(3)) 
 The VLAB while issuing the CC will state that the applicant has: 

o Either satisfied the specified academic qualifications prerequisite and the specified practical legal training 
prerequisite (or is exempted under section 18); and 

o is a fit and proper person to be admitted to the Australian legal profession (as referred to in section 17(1)(c) 
 Revocation of CC: section 19(4) “false, misleading or incomplete material information or that the certificate was issued 

in error”. 
 VLAB to give notice on an appropriate website of an application for admission- section 19(6) of the Legal Profession 

Uniform Law 
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 Objection to issue of CC: Any person may object to the designated local regulatory authority (VLAB)- section 19(7) of the 
Legal Profession Uniform Law 

 The designated local regulatory authority can issue a CC only after: 
o It has given notice of the application under section 19(6); 
o afforded a reasonable opportunity for objection; 
o Has given the applicant a copy of each objection that is received which affects his/her suitability or eligibility for 

admission; 
o afforded the applicant an opportunity to respond to each objection; and 
o has considered all objections received and all responses received from the applicant. 

 

Attachments in an Application for a CC 
 Application to be made in a form determined by the Board (Rule 12) 
 Evidence of qualifications (rule 15) an original academic transcript; and an original certificate of successful completion 

of any practical legal training course. 
 Where an applicant undertakes supervised legal training, the application must include a statutory declaration (in a form 

determined by the Board) by the person who executed the training plan on behalf of the trainee's employer, or that 
person's nominee; the certified work diary kept by the trainee; an original certificate by an institution or body referred 
to in clause 6(1)(c) of Schedule 3 that the applicant has successfully completed assessment in the elements referred to 
in that paragraph; and a statutory declaration by the applicant and by each person who acted as a supervisor of the 
applicant. 

 Evidence of character (Rule 16): 2 statutory declarations as to the applicant's character. 
 Disclosure statement (Rule 17): statutory declaration by the applicant disclosing any matter to which a reasonable 

applicant would consider that the Board might regard as not being favourable to the applicant when considering 
whether the applicant is currently of good fame and character and a fit and proper person to be admitted to the 
Australian legal profession. 

 Police reports (Rule 18) 
 Student conduct reports (Rule 19): A report about the conduct of the applicant by any tertiary academic institution at 

which the applicant obtained the academic qualification; and any practical legal training provider attended by the 
applicant.   

 Certificate of Good standing (Rule 20) to be produced by a person who has been admitted to the legal profession in a 
foreign jurisdiction or non-participating Australian state/territory.  

 

Overseas Qualified Persons applying in Vic for CC 
 Section 20 Schedule 1: Conditional admission of foreign lawyers 
 Directions about qualifications (Rule 11 of the Admissions Rules): A person who has completed the academic 

requirements for admission in a foreign jurisdiction; or has completed the practical legal training requirements for 
admission and has been admitted in a foreign jurisdiction may apply to the Board for a direction about what additional 
academic qualifications or practical legal training understanding and competence must be acquired by him to meet the 
requirements of rule 5 and 6.  

 Application for CC to be made under Rule 12 to be accompanied by certificate of good standing (Rule 20). 
 

Post-Admission 
 Once admitted, Australian legal practitioners must work under the supervision of a qualified legal practitioner. The 

duration of supervision will be either: 18 months (in case the applicant completed a legal traineeship) or 2 years (in 
case the applicant completed a practical legal training course). 

 All holders of practicing certificates must complete ongoing professional development on an annual basis unless 
granted exemption. See generally, Legal Profession Uniform Continuing Professional Development (Solicitors) Rules 
2015; Rule 6 

 

Barristers (Victoria) 
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 Prerequisite: must be admitted as an Australian legal practitioner 
 Process: Appear for the Victorian Bar entrance exam (open book exam conducted in May and November each year. 

The exam covers civil procedure, criminal procedure, evidence and legal ethics). 
 Sit the Bar readers course (for 8 weeks) 
 7 months following the Bar reader’s course, the reader will have a mentor and senior mentor. 

 

Criterion for admission 
Applicants must prove to the admission board that they are suitable to become legal practitioners: LPUNAA (Vic) s 19. 

 Summary of the suitable matters are listed on TB p.32.  
 

Good fame and character (ordinary meaning no definition) 

 Ex parte Lenehan (1948) 77 CLR 403: Applicant was not in a respectable practice but later in life became a respectable 
man. 
 

Fit and Proper person (general meaning) 
 Australian Broadcasting Tribunal v Bond (Bond Media Case) 1990 170 CLR 321 at 380: the phrase takes meaning from its 

context, the activities in which the person is or will engage in and the ends to be served by those activities. Character or 
reputation of the applicant may be considered in deciphering whether a person is fit and proper to undertake certain 
activities. 
 

 Are they the same thing? An applicant may meet one requirement but not the other.  
 See Victoria Lawyers RPA Ltd v X [2001] VSC 429: the applicant was found to be a person of good fame and character 

but not a fit and proper person (TB p. 33). 
 

Key Areas Concerning Moral Character 
Moral Character determinants (that affect applicant’s fitness): 

 Dishonesty (criminal history and academic misconduct) 
 Political activity 
 Personal moral standards 
 Behaviour in past professional life 
 Mental illness 

 

Dishonesty: Academic Misconduct 
Applicants required to file disclosure statements. 
Academic institutions provide student conduct reports 
Academic Misconduct includes, but is not limited to plagiarism, impermissible collusion, cheating, any other inappropriate 
conduct whereby the applicant sought to obtain unfair advantage for him/herself or another person. 

 Re OG, a lawyer [2007] VSC 520: revocation of admission of a lawyer for lack of candour. 
 Law Society of Tasmania v Richardson [2003] TASSC 9: much lower standard in relation to plagiarism allegations 

(applicant relied on the advice of practitioners) 
 Re Liveri [2006] QCA 152: plagiarism charge and subsequent unwillingness to acknowledge the misconduct established 

lack of insight into the gravity and significance of the action. 
 Re AJG [2004] QCA 88: copying the work of another student close to time for admissions on a course central to practice.  
 

In the matter of an Application by Joy Onyeledo [2015] NTSC 60 (11 September 2016) 
Matter referenced to the SC by the Legal Practitioner Admissions Board on the question of whether the applicant is a fit and 
proper person to be admitted. Applicant admitted to academic dishonesty (multiple plagiarism complaints) and pleaded genuine 
mistake (no intention to pass off another’s work as her own). However, the disclosures were not full and frank.  

 NT SC held that courts are required to ensure that those who practice are properly qualified. Correct referencing is 
essential to the ability of courts and academic institutions to test arguments and verify sources. Courts must guard 
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against those who cannot appropriately and honestly reference their sources. Application adjourned for 6 months to 
enable the applicant to demonstrate to the court that she has acquired necessary understanding of her ethical 
obligations… it would be advisable that the applicant undertakes a further course in legal ethics to demonstrate that 
she has requisite understanding of her ethical obligations in relation to plagiarism and in making full and frank 
disclosures of relevant matters to the court. 

 

Dishonesty: Criminal Behaviour 

 Re Owen [2005] NZLR 536: past criminal behaviour not always a bar to admission (court must look forward and not 
punish the applicant’s past conduct) 

 Frugtniet v Board of Examiners [2005] VSC 332: applicant failed to make full disclosure of criminal history (need to 
demonstrate a long period of blameless, honest life to cancel out previous criminal behaviour) 

 Prothonotary of the SC of NSW v Tatar [2005] NSWCA 104: lawyer removed from SC roll for failure to make full 
disclosures. 

 Prothonotary of the SC of NSW v Darveniza (2001) 121 A Crim R 542 at [17]: failure to disclose prior conviction relating 
to supply of dangerous drugs. 

 Re Del Castillo [1999] 89 FCR 120: full disclosure of cases where the applicant was charged but acquitted is also 
required. 

 Re Davis (1947) 75 CLR 409: absolute candour is required when seeking admission. Applicant failed to disclose past 
convictions to solicitors attesting his character in character affidavits. 

 

Moral Character: Prior Improper Conduct (TB p. 40) 

 Re Bell [2005] QCA 151: applicants must be candid, not undermine the court system, and have regard for the justice 
system (conduct was found to be inconsistent with being officer of the court). 

 The Civil Procedure Act 2010 (section 14, 16, 16-27) lawyers, litigants, legal representatives, expert witnesses and 
insurers have a paramount duty to the court to further the administration of justice. Other overarching obligations 
include: acting honestly; not making any claim or response that is frivolous, vexatious, an abuse of process or does not 
have any proper basis etc. 

 Jackson (previously known as Subramaniam) v legal Practitioners Admission Board [2006] NSWSC 1338: false statutory 
declaration and false evidence filed by applicant in related proceedings. She subsequently failed to disclose these facts 
to the Board even though she was not charged for making false declarations.  

 

Moral Character: Discipline While a Lawyer in another Jurisdiction or Profession (TB p. 41 & 42) 

 Morrissey v NSW Bar Association [2006] NSWSC 323: Applicant was disbarred from legal practice in the United States 
for several charges leading to contempt of court. While applying for admission in NSW, he failed to disclose his prior 
convictions and misled those who had provided character affidavits by hiding the truth from them. 

 Gersten v Law Society of NSW (2002) 56 NSWLR 16: The Court was satisfied that the misconduct found against the 
applicant in the US involved extraordinary circumstances. He was ultimately found fit to practise in NSW. 

 Thomas v Legal Practitioners Admission Board [2005] Qd R 331 at [335]: misappropriation of funds from previous 
employer represents unsuitability for an employment that requires trust. Applicant had also failed to make disclosure of 
such misappropriation. 

 Re Hampton [2002] QCA 129: cancellation of applicant’s nursing license for inappropriately dealing with females under 
his care. Court held that even where there is no conviction, previous professional disbarment is significant in 
considering whether an applicant is fit and proper. It is important to note that the applicant failed to make disclosure of 
his previous professional disbarment.  

 

Moral Character: Mental Stability (TB p. 43) 

 Mental health issues do not necessarily mean that an applicant will be denied admission. Much depends on the 
seriousness and treatment of the mental health issue. 

 Skerritt v Legal Practice Board of Western Australia (2004) 29 WAR 173: depression per se does not affect a person’s 
capacity to perform a practitioner’s duties. 
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 XY v Board of Examiners [2005] VSC 250: Applicant had been convicted many times for resisting arrest, assault etc. due 
to her mental health. She was granted admission as her criminal offences were not related to dishonesty but could be 
explained by her poor mental health. 

 

Moral Character: Political Activity (TB p. 44) 

 Re B [1981] 2NSWLR 372: Admission denied to a journalist who was not candid about her past convictions that were 
related to her protest work. That she was a radical was not the problem but her character was which put the ends 
before the means. Not candid about her convictions and continued to lie.  

 Re Julius [1943] St R Qd 247: Applicant was a communist and frequently criticized the government. Mansfield J. stated 
that criticism of government as long as it does not result in engaging in unlawful activity is a usual activity in a 
democratic society. 

 

Lesson: Candour in disclosures is essential 
 Evatt v NSW Bar Association (1987) 92 FLR 380 at 383: an applicant’s duty is to disclose to the Board all matters that 

could affect his/her fitness to practice. It is not for the applicant to decide what is or is not relevant to place before 
the Board. 
 

Re-Admission: Fitness Requirements 
 Ex parte re Lenehan (1948): applicants seeking re-admission are in a more disadvantageous position because of the 

requirement to prove that they are not permanently unfit. 
 Council of the Law Society of NSW v Foreman (No2) (1994) 34 NSWLR 408: onus on the applicant to prove that she has 

been rehabilitated and will not bring the profession into disrepute again. 
 Re Wright [2011] QSC 34: Applicant must acknowledge past misconduct and must demonstrate genuine remorse and 

prove moral regeneration. 
 Kennedy v Legal Profession Admission Board (NSW)[2012] NSWSC 33: genuine contrition must be demonstrated when 

seeking readmission. 

 
 
Chapter 3 – Money matters 
 

 This chapter deals with safeguards imposed by law on charging of costs by lawyers to clients. 
 It deals with costs disclosure requirements; disciplinary action in case of overcharging; costs assessment. 
 Chapter 4 of the Legal Profession Uniform Law (“Uniform Law”)  
 Legal Profession Uniform General Rules 2015 (“General Rules”) including Schedule 1 Forms  
 Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 (“Conduct Rules”) 

 

Retainers (TB p. 64) 
 A retainer is a contract between a lawyer and client for the provision of legal services (elements of a contract: 

o consensus ad idem (mutual agreement); and 
o evidenced in writing or oral or inferred from the conduct of the parties must be present.  
o must contain terms expressing the contractual rights and obligations of both parties 

 Consideration moving from the client is not essential.  
 Freedom of contract is curtailed in some cases e.g. Barristers in some cases professionally obliged to accept brief. Also, 

the terms of the retainer may be modified by courts/costs assessor/taxing officer to protect clients.) 
 Lawyer’s claim to costs is derived from the retainer or a costs agreement (separate contract).  

o In the absence of a costs agreement or provision governing remuneration in a retainer, lawyer is entitled to 
scale costs, if no scale costs then a fair and reasonable value. 

 May include both express and implied terms (such as to exercise care, skill and diligence - Hospitals Products Ltd. v. 
United States Surgical Corporation (1984) 156 CLR 41) 
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 It determines the nature and scope of contractual rights and obligations. 
 Identifies the client and lawyer 
 The law of contract and the law of tort impose on the lawyer the obligation to exercise reasonable care. In the event of 

negligence, the lawyer may be concurrently liable in tort and contract (Astley v. Austrust Ltd (1999) 197 CLR 1) 
 The standard of care (imposed by the law of tort) is what can reasonably be expected of practitioners 

o Heydon v NRMA Ltd (2000) 51 NSWLR 1. 
 Generally, lawyers cannot be held responsible in tort for issues outside the scope of the retainer. 

o Exceptional matter where lawyer was liable; Curnuck v Nitschke [2001] NSWCA 76. 
 Law of Equity imposes fiduciary obligations on the lawyer (not to profit from the fiduciary relationship without the 

informed consent of the client; not to take advantage of the fiduciary relationship; act in the best interests of the client). 
 Fiduciary duty ends with the realization of the retainer.  
 Breach of these obligations including breach of statutory law may result in liability to pay damages/compensation to:  

a) the client; or 
b) a third party.  

 

Terms of a Retainer 
 Terms may be express or implied 
 Express terms are documented in writing that determines their scope. 
 An ambiguity on an express term will be construed usually against the lawyer (typically in case of inexperienced clients).  
 The implied term usually replicates lawyer’s duty of care in tort (to exercise reasonable care and skill, protect the 

client’s interests). 
 Thus, negligent discharge of duties makes the lawyer concurrently liable under contract (implied term) and tort (duty of 

care). 
 Example of implied terms: authority to do all things incidental to the object of the retainer, maintain confidentiality of 

communications, etc.) 
 In case an implied term is modified/ousted, onus of establishing it is on the lawyer.  

 

Authority of Lawyer under a Retainer 
 The client-lawyer relationship is also one of agency. 
 An agent can have two main forms of authority: actual and ostensible (apparent). 
 Actual authority: a legal relationship created by consensual agreement to which the lawyer and client alone are parties. 

Its scope ascertained by ordinary principles of contract construction. 
 An agent may exercise express (powers expressly conferred under the agreement) or implied authority (powers implicit 

in his or her actual authority) under an actual authority. 
 Ostensible Authority: An agent may appear to have authority s/he lacks. Principal bound by the actions of the lawyer 

with ostensible authority even if the action fell outside the actual authority. However, principal retains a cause of 
breach of contract against the agent.  

 Examples of implied (actual) authority: implied authority to incur costs and disbursements, to receive money on a 
client’s behalf 

 Examples of No implied (actual) authority: to institute proceedings, to contract, to receive notices. 
 Lawyers Ostensible authority: to act as medium of communicator, to compromise matters not collateral to the action 

 

Prohibition on Borrowing Money 
 Rule 12 of the Conduct Rules  
 Rule 12.3: A solicitor must not borrow any money, nor assist an associate to borrow money, from:  

a) a client of the solicitor or of the solicitor’s law practice; or 
b) a former client of the solicitor or of the solicitor’s law practice who has indicated a continuing reliance upon 

the solicitor or of the solicitor’s law practice’s advice in relation to investment of money.  
 Exceptions: if the client is: an Authorised Deposit-taking Institution; a trustee company; the responsible entity of a 

managed investment scheme registered under Chapter 5C of the Corporations Act 2001 or a custodian for such a 
scheme; an associate of the solicitor and the solicitor is able to discharge the onus of proving that a full written 
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disclosure was made to the client and that the client’s interests are protected in the circumstances, whether by legal 
representation or otherwise; or the employer of the solicitor.  

 

Prohibition on Borrowing Money: Case Authorities 
 Rule ensures lawyers do not take advantage of clients who are not sophisticated in financial matters Legal Service 

Commissioner v Adami (Legal Practice) [2014] VCAT 1107  
 Legal Services Commissioner v. McKern [2008] NSWADT: Lawyer obtained 21 separate loans from clients. Wilfully and 

recklessly failed to secure the loans and did not notify the clients. Loan also obtained from an estate of which she was 
the executor and trustee without the consent of the beneficiaries or guardians. Professional misconduct was found and 
the lawyer was struck off the roll of lawyers. 

 

Terminating a Retainer (Rule 13: Conduct Rules) 
 A retainer may have a natural or an earlier (in case the transaction comes to an end) termination. 
 Client may terminate the retainer at any time. 
 Lawyer may terminate the retainer for just cause and on reasonable notice. 
 In cases involving serious criminal offence, the client’s failure to make satisfactory arrangements for the payment of 

costs will not normally justify termination of the engagement UNLESS the solicitor has served written notice on the 
client; and given appropriate notice to the registrar of the court in which the trial is listed to commence. 

 Where the grant of aid of a client is withdrawn or terminated, a solicitor may terminate the engagement by giving 
reasonable notice in writing to the client, such that the client has a reasonable opportunity to make satisfactory 
arrangements for payment of costs which would be incurred if the engagement continued. 

 Lawyer and client may mutually agree to terminate under the terms of the contract. 
 Lawyer and client may agree to terminate on certain stipulated occasions. 
 Death or incapacity or frustration of contract (lawyer struck off from practice) 
 “Just cause” includes where a client commits significant breach of written agreement; insists that the lawyer commit a 

breach of law; etc. 
 

Professional Indemnity Insurance 
 Part 4.4 of the LPUL. Objectives:  

a) to ensure that Australian legal practitioners who engage in legal practice in this jurisdiction are covered by 
approved professional indemnity insurance; and 

b) to ensure that clients of law practices have adequate protection against the consequences of professional 
negligence.  

 Section 211: An Australian legal practitioner must not engage in legal practice in this jurisdiction unless the practitioner 
holds or is covered by an approved insurance policy and the policy covers that legal practice.  

 
Note: The designated local regulatory authority (VLSB in Vic) must not grant or renew an Australian practising certificate unless 
it is satisfied that the applicant has, or will have on or before the grant or renewal, professional indemnity insurance. 
 

 All legal practices (as a volunteer or on a pro bono basis) need to be covered by an approved insurance policy. 
 Exemptions: section 215 

 

Legal Practitioners Fidelity Fund 
 Part 4.5 of the LPUL. Objectives:  

o to establish a fidelity cover scheme to ensure that persons who suffer pecuniary loss as a result of defaults by 
law practices have a source of compensation for defaults arising from acts or omissions of associates of law 
practices.  

 Funding of the Fidelity Fund (section 224): It consists of- the money paid as annual contributions or levies by 
practitioners (as part of their practice certificate requirements); the interest or other income accruing from investment 
of the money in the fund; and other money paid to the fund in accordance with jurisdictional legislation.  
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 Exemptions [Section 225(4)]: Annual Contributions not required to be made by barristers, government legal 
practitioners or corporate legal practitioners and such classes of lawyers as specified under the General Rules.  

 Failure to make payments to the Fund (section 227): If a lawyer fails to pay an annual contribution, the designated 
local regulatory authority may suspend his or her Australian practising certificate or Australian registration certificate 
while the failure continues. 

 Caps on payment for claims (Section 230): Local regulations may fix the maximum amounts, or the method of 
calculating maximum amounts in respect of an individual/all claim(s). 

 Entitlement to make a claim (Section 233): A person who suffers pecuniary loss as a result of a default by a law practice 
is entitled to make a claim. Claims to be made in accordance with Uniform Rules.  

 Subrogation (section 246): On payment of a claim from the fidelity fund, the fidelity authority is subrogated to the 
rights and remedies of the claimant against the person to whom claim relates in relation to the default and may initiate 
proceedings. 

 

Costs (TB p. 69) 
 Costs are divided in two parts: professional costs and disbursements 
 Professional Costs: fees charged by lawyers for their time, effort and expertise e.g. providing legal advice, drafting 

letters and legal documents, appearing in courts, negotiations with other parties etc. 
 Disbursements: Costs that a lawyer is required to pay to third persons on behalf of the client e.g. court filing fees, 

barrister’s fee, payment for expert reports etc. 
 Part 4.3 of the LPUL. Objectives:  

o to ensure that clients of law practices are able to make informed choices about their legal options and the 
costs associated with pursuing those options; to provide that law practices must not charge more than fair and 
reasonable amounts for legal costs; and to provide a framework for assessment of legal costs. 

 

Fair and Reasonable Costs 
 Exemptions (Section 170): commercial or government client (see definition). 
 Legal costs must be fair and reasonable (Section 172): must be proportionately and reasonably incurred; and must be 

proportionate and reasonable in amount. See, Legal Services Commissioner v Keddie [2012] NSWDT106 
 “Fairness” relates to circumstances leading to the agreement; “reasonableness” concerned with substantive terms of 

the agreement. 
 In considering whether legal costs are fair and reasonable, regard must also be had to whether the legal costs conform 

to any applicable requirements of Uniform law Part 4.3, the Uniform Rules and any fixed costs legislative provisions. 
 

Proportionate and Reasonable Costs 
Following will be considered to determine if costs are proportionate and reasonable: 

 level of skill, experience, specialisation and seniority of the lawyers concerned;  
 the level of complexity, novelty or difficulty of the issues involved, and the extent to which the matter involved a 

matter of public interest;  
 the labour and responsibility involved;  
 the circumstances in acting on the matter (including for example: (i) the urgency of the matter; (ii) the time spent on 

the matter; (iii) the time when business was transacted in the matter; (iv) the place where business was transacted in 
the matter; (v) the number and importance of any documents involved etc.); the quality of the work done; the retainer 
and the instructions (express or implied) given in the matter. 

 A costs agreement is prima facie evidence that legal costs disclosed in the agreement are fair and reasonable if: the 
provisions of Division 3 relating to costs disclosure have been complied with; and the costs agreement does not 
contravene, and was not entered into in contravention of, any provision of Division 4. 

 Avoidance of increased legal costs (Section 174): Duty on lawyers to avoid increased legal costs to clients. 
 

Costs Disclosures (Division 3,LPUL) 

 Disclosure obligations of law practice regarding clients (Section 174) 
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 A law practice is required to provide the client with information disclosing the basis on which legal costs will be 
calculated in the matter and an estimate of the total legal costs; and must disclose to the client any significant change 
including information about any significant change to the legal costs that will be payable by the client. Casey v Quabba 
[2005] QSC 356 

 Additional information to be disclosed: information on the client's rights to negotiate a costs agreement; to negotiate 
the billing method (for example, by reference to timing or task); to receive a bill from the law practice and to request 
an itemised bill; to seek the assistance of the designated local regulatory authority in the event of a dispute about 
legal costs. Also, sufficient and reasonable amount of information about the impact of the change on the legal costs 
that will be payable to allow the client to make informed decisions about the future conduct of the matter.  

 

What must be disclosed? 
 Client's consent and understanding is required (information to be conveyed in a language that the client understands). 
 Disclosure must be made in writing. 
 See para 14.20 of the Dal Pont text generally; and TB p. 3-26, 3-27, 3-28, 3-29. 

 

Disclosure Obligations 
 Exception from disclosure: A disclosure is not required to be made if the total legal costs in the matter are not likely to 

exceed the amount specified in the Uniform Rules (“lower threshold”). 
 If the total legal costs in a matter are not likely to exceed the amount specified in the Uniform Rules (the “higher 

threshold”), the law practice may instead make a disclosure by providing the client with the uniform standard 
disclosure form prescribed by the Uniform Rules (Schedule 1 of the General Rules). 

 Obligation to make disclosure if costs exceed lower threshold 
 Obligation to make disclosure if costs exceed higher threshold 
 Pentony and Richardson v Goodwin [2007] VCAT 1199 (requirement for adequate and continuous disclosures)  
 Disclosure obligations if another law practice is to be retained (section 175) 
 Disclosure obligations of law practice regarding third party payers (section 171) and associated third party payers 

(section 176) 
 Disclosure obligations regarding settlement of litigious matters (section 177) 
 Non-compliance with disclosure obligations (section 178):  costs agreement is void; the client or an associated third 

party payer is not required to pay the legal costs until they have been assessed; the law practice must not commence 
proceedings for the recovery of any/all of the legal costs until they have been assessed; and the contravention is 
capable of constituting unsatisfactory professional conduct or professional misconduct.   

 

Cost Agreements 
 Client's right to costs agreement (Section 179) 
 Making costs agreements (Section 180): A costs agreement may be made:  

o between a client and a law practice retained by the client; or 
o between a client and a law practice retained on behalf of the client by another law practice; or  
o  
o between a law practice and another law practice that retained that law practice on behalf of a client; or  
o between a law practice and an associated third party payer. 

 A costs agreement can either be a part of the retainer or a separate contract. 
 A costs agreement must be written or evidenced in writing. Acceptance of written offer can be implied by conduct of 

the client (e.g. by continuing to provide lawyer with instructions). 
 A costs agreement cannot exclude costs assessment. 
 A costs agreement with obscure terms incapable of precise meaning can be unenforceable on grounds of uncertainty.  
 Effect of costs agreement (Section 184) 
 Certain costs agreements are void (Section 185) 

 

Costing Methods 


