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Week ONE – Introduction to Basic Concepts (Relevance, 

Admissibility and Weight) 

 

Introduction to the Law of Evidence 

• Domican (gangland rival) – if there is identification of a 

person by a witness and there is reasons to suspect the 

witness may not have a clear recollection of events, then it 

should be alerted to the jury’s attention that the witness’s 

recollection of events may be an issue   

 

Lawyers template for acceptable evidence to a Court – 

1. Is it “Relevant”? 

2. Even if relevant, is it “Admissible”? 

3. Even if relevant and admissible, how much “Weight” 

will the court give it? 

 

FORMS OF EVIDENCE - “3 PRONGED” TAXONOMY 

ORAL EVIDENCE - the verbal testimony of a witness in court  

DIRECT EVIDENCE – leads directly to proof of a fact in issue 

INDIRECT EVIDENCE – Circumstantial – does not lead 

directly to proof of a fact in issue 

 

Real Evidence 

• Describes all evidence that may be obtained from a ‘thing’ 

– obvious examples are stolen property found in the 

possession of the alleged thief, a murder weapon, DNA 

samples etc. 

• Purpose important to its admissibility 

• Gately v R [2007] – a recording of previous evidence is not 

real evidence, just imparting to the jury a child’s earlier 

evidence 

 

PRIMARY AND SECONDARY EVIDENCE 

• Primary Evidence – the best form of evidence that one can 

adduce in proof of a particular fact or issue 

• Secondary evidence is by comparison something less than 

the best 

• Best Evidence Rule - Omichund v Barker (1745) UK case 

– traditionally evidence was not admissible unless it was 

the ‘best evidence’ available but now the rule operates only 

as a matter of logic rather than of law-failing to lead best 

evidence will result in less weight given to the evidence  

 

PRINCIPAL ELEMENTS OF JUDICIAL EVIDENCE 

• Facts in Issue –these are the elements of a cause of action in 

a civil context and these are the elements of an offence and 

any applicable defences in a criminal context 

• Subordinate or Collateral Facts in Issue – these are not 

material facts that prove the elements of a cause of action 

but more so indirect issues such as creditability of a witness 

or the circumstances in which a confession is obtained 

• Testimony - usually a verbal account of a witness in court  

• Testimony doesn’t have to be oral however – affidavits of 

witnesses or documents sworn under the Oaths Acts are 

used in Courts – particularly the Family Court 

• Hearsay - defined as a statement offered in testimony by A 

regarding something that A was told by B that B heard, 

saw, smelt, touched or experienced 

• Hearsay evidence is not the ‘best evidence’ - the primary 

evidence is not given under oath with hearsay – i.e. the 

person who is on oath is not the person who saw the event 

and therefore they cannot be cross-examined as to the 

accuracy of their statements. The ‘demeanour’ of primary 

witness also cannot be assessed in court with hearsay 

• Original Evidence – same as primary evidence or direct 

evidence 

 

Concepts of Relevance, Admissibility and Weight: 

Relevance 
• Relevance relates to whether or not evidence sufficiently 

relates to a fact in issue (so there are two components – 

‘sufficiency’ which comes from the case of R v Stephenson 

and relation to a ‘fact in issue’)  

 

• Smith v The Queen (2001) – HC case  
• Facts – issue was whether or not S was a person captured 

on the security camera -Two police officers were allowed to 

testify that they had previous dealings with S and he was 

the person in the security footage – this evidence was 

inadmissible as it showed the previous bad character of the 

accused and it was little more than their opinion that the 

man was S  

• HC said - Relevance must be approached by examining the 

elements of the relationship i.e. 

o The evidence presented; and 

o The facts in issue on which the claim depends. 

 

Sufficiency of Relevance 

• R v Stephenson [1976] - the ‘sufficiency test’ – connection 

too slight or too remote 

• Comparing two Victorian cases of Buchanan [1966] and 

Horvath [1972]  

• In Buchanan – evidence that showed B had been speeding 

on the wrong side of the rode 40 minutes prior to the 

accident was held to be relevant to show that B’s driving 

was affected by alcohol. However in Horvath, evidence 

that H had overtaken cars on the wrong side of the road on 

the crest of a hill 45 minutes prior to his accident was not 

held to be relevant – this is because different charges were 

brought against each accused in these two cases 

 

NOTE - EA 77 – doesn’t define ‘relevance’ but it is defined in 

EA 95 - in ss 55, 56 and 58 (but these don’t apply to Qld) 

 

Relevance to the Issues  

• “Ultimate” Issues 

• Goldsmith v Sandilands (2002) - G claimed to have injured 

his back due to negligent handling of the vehicle by S, S 

alleged that G’s injury had been sustained from playing 

indoor cricket days earlier 

• Court discussed ‘facts in issue’ at 377-8:  

• “The facts in issue reflect the material facts that constitute 

the claimant’s cause of action……….The facts in issue also 

include those material facts that provide any justification or 

excuse for, or a defence to, the cause of action”   

 

Key Question: Is there a direct link to a primary issue or to the 

“ultimate” issue of a person’s guilt? 

 

• Evans v The Queen (2007) - any in-court demonstration to 

the jury must “rationally affect…the assessment of the 

probability of the existence of a fact in issue in the 

proceeding”- e.g. having an accused wear a balaclava may 

not be relevant but having the accused walk or talk certain 

words may be relevant. Used wore a balaclava in this case 

and walked up and down in front of jury – held not relevant 

 

The Issues in a Case 

• Primary issues - Facts in issue  

•  Secondary issues - Facts relevant to facts in issue 

•  Ultimate issue - Who wins the case 

 

Admissibility 

• Admissibility is concerned with whether or not relevant 

evidence falls under an exclusionary exception 

 

Grounds for Exclusion of Evidence  

• Unreliability – Hearsay or  Opinion 

•  Tendency to Mislead - Similar Facts Evidence  

•  Public policy – Privilege or Illegally obtained evidence  

 

 

 


