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Material Elements of a Contract  

Agreement  

Offer  

 Element Definition  

1. Offer  Whether an offer has been made is determined objectively by reference to a 
reasonable person in the position of the offeree (Gibson v Manchester City Council) 
 
Would it appear to a reasonable person that an offer was intended? 
Would it appear to a reasonable person that a binding agreement would be made 
upon acceptance of the offer? 
 

2. Ticket cases  General rule is that the ticket is the offer; usual approach is that the ticket is an offer 
which the passenger can accept or reject after he or she had reasonable opportunity 
to accept or reject it  
 
Some transactions pose problems for identification of the offer (and acceptance) for 
a number of reasons (MacRobertson Miller Airlines v Commissioner of Taxation (WA)) 
  

3. Invitation to 
Treat 

An invitation to treat is a communication by one party inviting another to: 
A. Make an offer  
B. Enter into negotiations relating to a potential agreement  

 
An invitation to treat is not an offer capable of being accepted, and hence cannot 
give rise to a binding contract 
 
Examples: 

 Goods for sale – there is no sale until the cashier accepts the offer 
(Pharmaceutical Society of Great Britain v Boots Cash Chemists)  

 Online (s 14B, Electronic Transactions Act (Vic)) 
1. A proposal to form a contract made through one or more electronic 

communications that: 
a. Is not addressed to one or more specific parties; and 
b. Is generally accessible to parties making use of information 

systems – is to be considered as an invitation to make offers, 
unless it clearly indicates the intention of the party making 
the proposal to be bound in case of acceptance 

2. Subsection (1) extends to proposals that make use of interactive 
applications for the placement of orders through information 
systems 

 Auctions  

 Tenders  
 

Auctions When the auctioneer stands before a crowd, he is simply forming an invitation to 
treat (AGC (Advances) Ltd v McWhirter) 
 
The bidder is the offeror, whilst the auctioneer, who is an agent of the vendor, is the 
offeree; the general rule is that the bid is the offer  
 

Tenders General rule is that the tender is the offer, anything proceeding that is an invitation 
to treat  
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Exceptions: 

A. The initial communication to consider tenders is an offer to accept the 
highest fixed price offer, forming a unilateral contract (the highest fixed price 
offer is agreement) (Harvela Investments v Royal Trust Company of Canada) 

 
B. Where the tender process may be a contract to carry out and participate in a 

tender process (Hughes Aircraft Systems International v Airservices Australia) 
 

4. Revocation of 
Offer  

Offer can be revoked any time before acceptance, but it must be communicated to 
the offeree (Goldsbrough Mort v Quinn)  
 
An offer may be expressed as being open for acceptance for a period of time. Once 
the time has passed, the offer lapses. Even when the offeror has promised to hold 
the offer open for certain time, the offer may be withdrawn before the specified 
acceptance period 
 
Exception: 
The promise to hold an offer open for a specified period will be binding if 
consideration has been given in return for that promise by the promisee 
(Goldsbrough Mort v Quinn) 
 

Revocation of 
Unilateral 
Contracts  

Offeror may revoke a unilateral contract at any stage before the other party has 
commenced but not yet completed the task (Mobil Oil Australia Ltd v Wellcome 
International Pty Ltd) 
 

 Implied 
Ancillary 
Contracts 
 

A unilateral offer may be revoked at any time before performance is complete, 
unless there was an implied ancillary contract entered into that guaranteed that the 
main contract would not be withdrawn (Mobil Oil Australia Ltd v Wellcome 
International Pty Ltd) 
 

1. Did they perform the work at their own risk? 
2. Did they receive a benefit from the performance? 
3. Was it understood by the offeror that they had accepted the task? 
4. Was this an ordinary task they should have already been partaking in? 

 

5. Lapse of Offer  If a period of time is specified, an offer will cease to be available for acceptance 
when it lapses  
 
If a period of time is not specified, an offer will lapse after a reasonable period of 
time has passed  

 A reasonable amount of time will depend on the circumstances of the offer  
 
Death of the offeror will generally terminate the offer, where the offeree knows the 
offeror has died before acceptance has been communicated (Fong v Cilli) 
 
Exception: 
If the offer is an ‘option’ [conditional contract] it might still be enforced if the grantor 
of the option dies before the option is exercised (Laybutt v Amoco Australia Pty Ltd) 
 



THESE NOTES ARE NOT TO BE REPLICATED OR SOLD 
 

 

6. Termination 
of Offer – 
Failure of 
Condition and 
Changed 
Circumstances   

The offeror may stipulate circumstances in which an offer will stay open or lapse. If 
the offeror does not do so expressly, it may still be obvious to an objective observer 
that the offer was made on the basis of certain circumstances. It may be that if these 
circumstances change, that the offer lapses (Dysart Timbers Ltd v Nielsen) 
 
Not every change in circumstances will cause the offer to lapse. The level of change 
which is required for it to lapse is a fundamental change in circumstances 
 

Termination 
of Offer – 
Rejection & 
Counter Offer 

Once an offer has been rejected it is no longer available for acceptance  
 
A counter offer is treated as a rejection  
 
Exception: 
A mere inquiry is distinguished from a counter offer and not a rejection (Stevenson, 
Jaques & Co v McLean) 
 

 

 


