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Week 2: 

Trade and commerce: 
 
Constitutional text S 51(i): The Parliament shall, subject to this Constitution, have power to 
make laws for the peace, order, and good government of the Commonwealth with respect 
to: (i) trade and commerce with other countries, and among the States; 
 
What is “trade and commerce”?  

- The classic definition is that offered by the High Court in W & A McArthur Ltd v 
Queensland (1920) 28 CLR 530 (CB 370): All the commercial arrangements of which 
transportation is the direct and necessary result form part of “trade and commerce”. 
The mutual communings, the negotiations, verbal and by correspondence, the 
bargain, the transport and the delivery are all, but not exclusively parts of that class 
of relations between mankind which the world calls “trade and commerce”.  

 
It is a subject-matter power (laws about a subject matter), not a purposive power: 
“Prohibition, regulation and control of the importation and exportation of goods are at the 
heart of trade and commerce with other countries.”: Mason J in Murphyores (1976) 136 CLR 
1 per Mason J. 
 
What is the Scope of the power?  

- “A law authorising the government to conduct a transport service for interstate 
trade, whether as a monopoly or not, appears to me to answer the description, a law 
with respect to trade and commerce amongst the States: Australian National 
Airways case  

- “Actual movement of persons or goods among the States” is interstate commerce: 
ANA case  

- “By imposing a conditional prohibition on exportation, a prohibition which may be 
relaxed according to the exercise of a discretion, the law is dealing with the 
exportation of goods, a matter at the heart of trade and commerce.” – Murphyores 
case  

 
The scope of the power and the implied incidental power in s 51(i)  
The text of s 51(i) refers to “interstate trade and commerce” and “trade and commerce with 
other countries”. These appear to be two particular categories of trade and commerce. 
Does this mean that the Commonwealth has no power to regulate trade and commerce 
within States (ie intrastate trade and commerce)?  

- This raises the issue of how far the incidental dimension of 51(i) extends. See Dixon J 
in R v Burgess, Ex parte Henry (1936) – validity of the Commonwealth Air Navigation 
Regulations 1921 (CB377): Everything that is incidental to the main purpose of a 
power is contained within that grant…The express limitation of the subject matter of 
the power to commerce with other countries and among the States compels a 
distinction however artificial it may appear and whatever interdependence may be 
discovered between the branches into which the Constitution divides trade and 
commerce. 

 



 
Western Australian Airlines case: 
Australian National Airlines Act 1945 (Cth): s19B The Commission may, to the extent 
provided by sub-section 2 transport passengers or goods for reward…between places in the 
one State. 
Conclusion: above section was invalid. 
 
Per Stephen J : S 51(i) by its grant of legislative power over interstate trade and commerce, 
does not incidentally include a grant of power to legislate for intrastate trade and 
commerce when its only relationship to interstate trade and commerce lies in the fact that 
the purpose of engagement in such intrastate activity is to conduce to the efficiency, 
competitiveness and profitability of the interstate activity. 
 

Compares to: 
 
Airlines of NSW (No 2): 
Barwick CJ: It is thus in my opinion within the competence of the Commonwealth under s 
51(i) to makes laws to secure and promote the safety of the air, including the efficiency and 
regularity of interstate and foreign air operations, as a means of fostering and protecting 
inter-State and foreign trade and commerce. Because of the intrinsic factors connected to 
flight and of the factual situation in which air navigation takes place in Australia, such laws 
may validly include within their operation intra-State air navigation. 
Main principle: to promote safety and efficiency within the air- avoiding safety problems at 
an intrastate level you are controlling interstate safety and efficiency as well, and therefore 
interstate trade and commerce.  
 
Is the production and manufacture of goods incidental to trade and commerce in them or 

antecedent to it? 
 
See O’Sullivan v Noarlunga Meat Ltd (1954) 92 CLR 565 (Casebook 391) This is an interesting 
case involving questions of characterisation and also inconsistency under s 109 Constitution. 

109 Inconsistency of laws: “ When a law of a State is inconsistent with a law of the 
Commonwealth, the latter shall prevail, and the former shall, to the extent of the 

inconsistency, be invalid.” 
 
Meat for export:  
O’Sullivan case: The judgment of Fullagar J considers the validity of the Commonwealth 
(Meat Export) Regulations. The regulations required a permit for the export of all meat and 
the registration of all premises used for the slaughter of “meat for export”:  
Fullagar J (CB 392-393):  

- The question which emerges is whether the Commonwealth power with respect to 
trade and commerce with other countries extends to authorising legislation 
regulating and controlling the slaughter of meat for export….It is true that the 
Commonwealth possesses no specific power with respect to slaughter-houses. But it 
is undeniable that the power with respect to trade and commerce with other 
countries includes a power to make provision for the condition and quality of meat 
or of any other commodity to be exported. Nor can the power, in my opinion, be 



held to stop there. By virtue of that power all matters which may affect beneficially 
or adversely the export trade of Australia in any commodity produced or 
manufactured in Australia must be the legitimate concern of the Commonwealth. 
Such matters include not only grade and quality of goods but packing, get up, 
description, labelling, handling. And anything at all that may reasonably be 
considered likely to affect an export market by developing it or impairing it. …How 
far back the Commonwealth may constitutionally go is a question which need not 
now be considered, and which must in any case depend on the particular 
circumstances attending the production or manufacture of particular commodities.  

 
Slaughter for export (but only a small amount): 
In Swift Australian Co (Pty) Ltd v Boyd Parkinson (1962) 108 CLR 189 (Casebook 394) the 
case concerning a poultry abbatoir in which only a small proportion of the production would 
be exported. A majority of the High Court held that the same regulations which had been 
considered in O’Sullivan v Noarlunga Meats did not purport to apply to the poultry abbatoir, 
so the question of the scope of s 51(i) did not arise. Owen J dissented (CB394-5). 
 
Intrastate trade:  
In Redfern v Dunlop Rubber Australia Ltd (1964) 110 CLR 194 (Casebook 395) it was argued 
that it was beyond the power of Parliament to prohibit participation in a contract or 
combination unless it is wholly or at least mainly in relation to overseas or inter-State trade 
or commerce. Justice Menzies held that “Commonwealth power over trade and commerce 
can only extend to such intra-State trade and commerce as is inseparably connected with 
inter-State trade and commerce, but full acceptance of this limitation is quite consistent 
with according to the Commonwealth power to prohibit or regulate acts which relate to 
intra-State trade and commerce if they relate to inter-State or overseas trade and 
commerce as well.” (Taylor and Owen JJ agreed). 
 
Regulation of post-import conduct: is it incidental?  
R v Smithers, ex parte McMillan (1982) 152 CLR 477, 485 (Casebook 396) Customs Act 1901 
(Cth) - pecuniary penalties for the dealing in imported narcotics. The argument was that the 
legislation imposing the penalty for activity occurring after importation was complete was 
unconstitutional. Putting a prohibition on importation is still a law relating to importation.  
The High Court unanimously rejected this argument: “It penalizes dealings in narcotic goods 
that have been imported in contravention of the Act. In so doing it constitutes a deterrent 
to importation in breach of the statutory provisions and provides a further sanction with a 
view to ensuring compliance with the statutory provisions governing importation.” 
Yes the importation of the dugs is over, but now you are selling on the drugs, so selling on 
the drugs is still apart of ‘trade and commerce.’  
 
Cases: 
 
O’Sullivan v Noarlunga Meat Ltd (1954): 

- It is true that the commonwealth possesses no specific power with respect to 
slaughter houses, but it is undeniable that the power with respect to trade and 
commerce with other countries includes power to make provision for the quality of 
commodities to be exported.  



- All matters which may affect beneficially or adversely the export trade of Australia in 
any commodity produced here is a legitimate concern of the commonwealth  

- I would think it safe to say that the power of the commonwealth is extended to the 
supervision or control of acts or processes identified as being connected to export  

 
Swift Australian Co v Boyd Parkinson (1962): 

- Court held that commonwealth powers did not extend to a slaughterhouse where 
only a portion of the meat was to be exported 

- Owen J dissented, saying that there is sometimes no way of telling which cuts of 
meat will be used for export and home consumption if prepared together  

 
Redfern v Dunlop Rubber Australia (1964): 

- The constitutional distinction between overseas and inter-state trade and other 
trade would enable a person engaged in trade to make arrangements relating to his 
intra-state trade free from control under commonwealth legislation, but it doesn’t 
enable them, by making arrangements relating to trade generally to put them 
beyond commonwealth control if they do relate to inter-state or overseas trade.  

 
Pape v Commissioner for Taxation (2009): 

- The key question: does this law have a substantial economic effect on the slow of 
commercial transactions, services, goods, money and credit among the states.  

- The answer to this question is no. Even if it is assumed that the spending of the 
bonus payments will have some connection with trade and commerce with other 
countries/ the states, its not demonstrated that the connection is more than 
‘insubstantial, tenuous or distant’.  

- No estimation of how the increase in Gross Domestic Product Relates to trade and 
commerce with other countries or among the states. The impugned act is not a law 
with respect to trade and commerce with other countries and among the states.  

 
R v Smithers; Ex Parte McMillan (1982): 

- Case involving regulation of post-importation conduct. Argument that the 
importation had ended and that the good were beyond commonwealth control was 
rejected 

- Steps of seizure are taken legitimately in the exercise of the power because they are 
incidental to the enforcement of prohibition of importation-> within the power  

 
Pape v Commissioner of Taxation (2009):  

- Mr Pape challenged the validity of the Tax Bonus for Working Australians Act (no 2) 
2009 a measure designed to stimulate economic activity in the wake of the global 
financial crisis (GFC).  

- An argument submitted on behalf of the Commonwealth in respect of s 51(i) was 
that it was that the legislation was a law with respect to trade and commerce with 
other countries and among the States as it had a “substantial economic effect on the 
flow of commercial transactions, goods, services, money and credit among the 
States”. A minority of Justices engaged with this argument. Hayne and Kiefel JJ did 
not find it necessary to reach an answer on this question (CB 398) Heydon J affirmed 



the traditional constitutional division between branches of trade and commerce, 
citing Wragg and WA Airlines (CB 398).  

- Significantly, Heydon J indicated that the defendants had not sought to reopen the 
authority of these earlier cases, which Justice Heydon indicated would be necessary 
for the defendants to succeed in their arguments. He held that the defendants had 
not shown that the impugned legislation had “some definable relationship” with 
trade and commerce with other countries and among the States. (CB 309-400) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


