MLL315 PERSONAL INJURY COMPENSATION SCHEMES -
EXAM NOTES

Legislation

AC Act — Accident Compensation Act 1985 (Vic)

ACWI Act — Accident Compensation (WorkCover Insurance) Act 1993 (Vic)
RS Regs — Road Safety (Vehicles) Regulations 2009 (Vic)

RS Act — Road Safety Act 1986 (Vic)

TA Act — Transport Accident Act 1986 (Vic)

WC Act — Workers’ Compensation Act 1958 (Vic)

WIRC Act — Workplace Injury Rehabilitation and Compensation Act 2013 (Vic)

Table of Contents

Topic 1 — Introduction 10 WIRC ACL ... e e e e e e e e e e e an 11
INtrodUCHION 10 WIRGC ACE.....c ettt st e s st e e e s enan e e e e s anneeeee s 11
[ [y (ol g Tor= I = 7= Tor (o {01 o 1 PR 11
WIRC ACE ..ottt ettt ettt e e st e e et e e e st e e s st e e smte e e anseeeenseeessaeeaseeeesteeeanseeenneeeennnenenns 12
LAY 1t o =T o] o] 11 SRR 12
S B WIRC ACE .ottt ettt e et e et e e st e e e tae e e ante e e tteeaanteeeaseeeeanteeeanteeeanreeennneenn 12
Aims and rationales of WIRC ... 12
Principles of statutory interpretation..............oo e 12
Beneficial/remedial [€giSIationT ...........ouuiiiiiiii e a e e e e 13
AIMS Of the WIRC ACE — S 0.ttt st e e e sttt e e e s et e e e s anneeeee s 14
AIMS OF the VWA — S 492 ...ttt e e e st e e e s neb e e e e s anneeeee s 14
Victorian WorkCover AUTNOTILY .........oooo oo a e e e e e 14
WIRC ACE — S 491 & 402 .ottt ettt et s e e et e e st e e e ente e e tee e e snteeenseeeeenteeennnes 15
Functions of the AUthOrity — S 4903 ... ... e e e e e e 15
WIRC Act — 5 494, 495 @Nd 502 ......coooiiieiieee ettt et tae et e et e e enee e e nneeeeenneeennees 15
WIRC ACE — 8 B e eiiee ettt ettt s e e et e e st e e et e e stae e e saeeantaeeeanteeesaeeeanseeenseeeeantenennnes 16
WIRC ACE = 8 20 ... i eiiie ettt ee et s e et e e st e e et e e stee e e saeeantaeeeanseeansaeeeanseaenseeeeanteeennnes 16
WIRC ACE — S 71 @NA 72 ..ottt et e e e et e e e s et e e e e nbe e e e e e e nbeeeeeennneeas 16
Outling Of the WIRC ACE ... ... e e e e e e et e e e e e nbee e e e e nnneeas 17
TYPES Of COMPENSALION ... ..ttt et e e e e e e s e et a e e e e aeaeeeeassannestaereaaaaaeeaaan 17
Topic 2: Entitlement to compensation under WIRC ACt.........oooviiiiiiiiiiiieee e 18
L0711 (= - RS RR 18
Entitlement provision: $ 39 WIRC .........uuiiiiiie e a e e e 18
10701 (=14 = T T o] o = USSR 18
The two ways to be a ‘worker’ under the WIRC ACL ... 18

Employee or Independent CONraCOr...........iiii i i a e 18



The control test — an important iNdiCia...............ueeiiiii i 18
Case Focus: Hollis v Vabu, HCA 2001 .......ooiiiiiiee ettt e s enaeeee s 19
Ultimate question/focal point 2-stage test per Bromberg J in On Call Interpreters (FCA, 2011).. 19

DEEMEA WOTKETS ... .ttt ettt e e ettt e e e s ettt e e e e sttt ee e e sanbeeeeesanbeeeeesanteeeeenane 20
Contractors deemed t0 be EMPIOYEES..........uiiiiiiiiiee e e e 21
WIRC Act Bill Explanatory Memorandum, pp. 325-329 (re Sch 1 Pt 1 ¢l 9).evvvveeiiiiiiiiieee, 21
Deemed WOrkers — Other ACES .......eiiiiiiee e e e e e e e 21
ol 10T LYo 0= (=Y o] [T PR 22
L0141 T T= T2 1 ][ ] Y PSSR 22
Definition of ‘INJUIY’ IN S 3(1) weeiiie it e e e e e e e e e e s e reeeeeaaaeeeeean 22
T aT= T Y 10 1= PR 22
Case Focus: Petkovska v Kennedy Cleaning Services (HCA, 2000):......cccooveeeeeeeeeiiiiciiiieeeeenn. 22
Primary injuries — Mental iNJUMES...........uuiiiiiiiie e e e e a e e e e e e an 23
INAUSEIAl AEANESS ... . ittt st e e s e e e e s anbra e e e s annseeeeean 23
=Y L=] 0o [=Te LT o] [0y Lo SRR 24
1T T PRSP 24
Criteria 3: Nexus between injury and employment.............coeeeiiieiiiiiiiiiiieece e a e 24
Criteria 3.1: ‘out OFf €MPIOYMENT......ccoi i a e e e e eeees 25
Case Focus: Smith v Australian Woollen Mills (HCA, 1933) ....cooviiiiiiiiiiieeeeee e 25
Case Focus: Zlateska v Consolidated Cleaning Services (VSCA, 2006)........cccccceeeeeiieicenrvnnnennnn. 25
(Alternate to 3.1) Criteria 3.2: ‘in the course of employment .............ccoccciiiiiiie e, 26
Case Focus: VWA v Michaels (VSCA, 2009) .....cocciiiiiiieciieiieeee et e e e e e e e e e snanaae e 27
INtervals and INTEIIUAES .......oooi i e et e e e ee e e e e nneeas 27
Case Focus: Hatzimanolis v ANI Corporation Ltd (HCA, 1992) ..o 28
Case Focus: Comcare vV PVYW (HCA, 2013) ..oooiiiiie ittt e e e 28
Deemed situations — S 46 WIRC ...ttt e e s snaeee e e nes 29
During an ‘@QUENOMISEA FECESS .......cci ettt e e e e e e e e e e e aereeaaaaaeeaean 30
Case Focus: TGT Transport V. Zammit...........eeeeiieieeiiiiiiiiieiieeee e e e e e e e e e e e s snanreeeee s 30
Injury sustained dUriNG @ JOUMMEY ........eeiiiiieeeiiiicciiiie et e e e e e se et e e e e e e e e e e seesnabaaareeeeaaeeeeenannnene 31
Car parks and entrances t0 bUIldiNgS ...........uuuiiiiiiiii e 31
Case Focus: Telstra Corporation Limited v Bowden [2012] FCA 576 (Fd Ct Aust, 2012)............ 31
Case Focus: VWA v Jones Lang Lasalle (VSC, 2012)........uuuuiiiiieeeeeiieciiiiieieeeee e 31
Breaking the rules — s 46 WIRC ..........uuiiiiiiiiiei e e e e e r e e e e e e e an 32
Working from home/any other PIAaCE..........c...uuiiiiiiiiie e 32
Assaulted at place of EMPIOYMENT........ooiiii e e e e e e e 32
Case Focus: Martin v Bailey [2009] VSCA 263 .........coo oottt e e e e e srnree e 32
Criteria 3.3: Significant contributing factor: s 40 WIRC ..........ooviiiiiiiiiiee e 33
Case Focus: Popovski (VSC, 1998) on SCF per Ashley JA.......oooo oo 34
Case Focus: Zlateska v Consolidated Cleaning Services Pty Ltd & NRMA Workers
Compensation (Vic) Ltd [2006] VSCA 147, ..ottt e e e e e e e aae e e 34
Alternate Criteria 3.4: Due to the nature of employment .............ccovveiiiiiiiii e, 34

Due to the nature of employment — gradual process injury: s 39(3) WIRC .........cccciiiiiineeennnnn. 34



Due to the nature of employment — disease reducing work capacity/death: s 50 .........cccc...c....... 34

Due to the nature of employment — ‘proclaimed diseases’: $ 51 ......ccocvvveveieeeiei i 35
Case Focus: Due to the nature of employment — Commonwealth v Bourne (HCA, 1960)........... 35
Due to the nature of employment — Guiding pPrinCipleS..........cceviiiiiiiiiiiieeee e 35
Alternate Criteria 3.5: Death .........ooooiiiiii s 36
91T 0= o F=1 o 1 PR 36
Management action as defence to mental injury claim: s 40...........cccoiiiveiee e 36
Management action in s 40(1): guiding principles from Krygsman-Yeats (MC, 2011), [31] ......... 37
Criteria 4: Connected t0 VICIONa ......oooi i 37
Connection to the State of VICtoria: S 37 .....ooo i 37
No entitlement to COMPENSALION: S 40 .......ciiiiiii e 38
Restriction 0N COMPENSALION ..o e e e e e e e e e eeaaaaeeeean 38
Topic 3: Types of Compensation under WIRC ..........ooo i a e 39
L T T 0] USSR 39
Entitlement to weekly payments: § 160 .........coii oo a e e 39
Criteria for weekly payments: S 160 ........ccuuiiiiiiiieiee e e e e e e e e e ee e s 39
‘Suitable eMPIOYMENT: S 3.....oeiiiiieii e e e e e e e e e aaa s 40
‘Suitable emMPpPloYMENT: S 3(D) ..veiiiiiii e ———————— 40
Case Focus: Richter v Driscoll & Ors [2016] VSCA 142 .....oveeeeeiieieee ettt 41
O Lo [o N (o) e (o1 1= TSR 41
Calculating WeekKIlY PAYMENTS .....coiiiiiiiie it e e e e e s e e e e e e e e e e s e sanranreeeeees 42
Types of weekly payments: S 152 ..o 42
First entitlement period: S 1671 ... e aa e 42
Second entitlement Period: S 162 ... e ———————— 43
After the second entitlement period: S 163 ...........ouiiiiiiiiii e e 43
Three circumstances in which entitlement to weekly payments continue: .........c.cccccooeevvvinene.n. 43
Case Focus: DEK Rendering v Gaffy & Ors [2017] VSC 53 ....cooviiiiiiiieeeeeee e 43
Obligations on worker and employer re return to work: Pt 4 (s$ 96-151) ......cvvveveeeiiiiiiiciiiieeee, 45
Termination/alteration of weekly payments: s 182 ... 45
Decision to terminate/alter weekly payments ...........c..ovviiiiiiiiii e 46
Medical and Like Expenses (MLE): S 224 ............. e a e 46
MLE: definitions of § 224(Q) SEIVICES IN'S 3 ...iiieeiii i e e a e e e e e e 46
Additional Medical and Like EXPENSES: S 224 ........oueeieiiiiei it seeraar e e e e e e e e annnees 47
LU 1o [ T T IR= T le JE=T o] o] o )Yz | SRR 48
EXCIUSIONS: 8 229... . ettt e e ettt e e e et e e e e e s aate e e e e e e bee e e e e aanreeeeeaane 48
HOUSES @NA Cars: S 237 ... ittt ettt e e ettt e e e s sttt ee e e s aabeeeeesanbeeeeesaanteeeeesane 48
General principles for entitlement to MLE ...........ooooii e 48
How long do s 224 payments [ast? § 232........ccoo oot 48
Compensation for NON-ECONOMIC [OSS ........uuuiiiiiiie i e e e e e e e e aaaeeee s 49
Claims Management Process: see s 195 flowchart............c.veveeeeiiiiii e 49
Permanent iMPairMENt..........oooi i e e e r e e e e e e e e e s s e e e e eaaaaeeeaaaannene 51

ENtitling ProviSion: S 27170 .. e e a e e e e e e e raaaaeeaaaan 51



1. Assessing an injury resulting in permanent impairment ............ccccccve oo 51

How is the ‘degree of impairment’ asseSSEd? ..........c..uuiiiiiiiiii i 51
American Medical Association, Guides to the Evaluation of Permanent Impairment 4th ed.
L S 51
Interpreting the AMA 4 Guides — TAC v Serwylo (VSC, 2010).......ceeeeiieeeeiiiiiiiiiiieeeeee e e 52
INjury MUSE be stable — S 55 ... ... e e e e e e 52
2. calculating compensation for NON-€CONOMIC [0SS .........c.uvviiiiiiiiie e 52
No Disadvantage—Compensation Table: $ 221 ... 52
Death BenefitS......ci et e e e ee e e e e nneeas 53
Dependants define€d: S 234 ........cooo it e e ——aaaaa e e 53
What do you need to know about these types of compensation?...........cccceeeveeeii i 53
Topic 4: Common law (Serious Injury Applications) under WIRC ACt .........cevveviieeeiiiiiiiiieeeeeee e 60
[T 0T €= Yo [ @ I T | | (PSSR 60
[ [ (oY oY T T T PR 60
LAY 1t o =T o] o 11 SRR 61
Requirements for bringing common law proceedings under Pt 7, Div 2 (ss 324-356)............cc....... 61
e eTer=To (0TI aTo I (o] y o o [ SRR 61
SErioUS INJUIY: 3 X GatEWAYS ...oiiii i e e e e e e e e e e e e s s anr e reereaaaaeeeanan 62
1. The degree of impairment to the worker is 30% or more: s 335(1); ...coovoveveeiiiiieeeeee e, 62

2. The degree of impairment is less than 30%, but the VWA or self-insurer is satisfied that the
injury constitutes a serious injury and issues the worker a certificate in writing consenting to the

bringing of proceedings: § 335(2)(C); OF...uuiiiiiiie ettt e e e e e e e e e e e e e e e s rraarreeaaaaeeeaaan 62
3. The degree of impairment is less than 30%, but a court (other than a Magistrates’ Court), on
the application of the worker, grants leave to the bringing the proceedings: s 335(2)(d). ............ 62
Outline of ‘SErIOUS INJUIY’ 1S ...ciiii i e e e e e e e e s e e e aaaeeeeean 62
Serious iNjury—the NArrative teSt............uuiieee e 63
DifferenCes With TA ACT.... ..o s e e e e e e e e e nbee e e e e nnneeas 63
Satisfying the NArrative tESt.........ooi i a e 63
1. Identify compensable iNJUI(Y/IES) ....eeeiiie ettt e e e e e e e e e ennnnes 63
Case Focus: Grech v Orica (VSCA, 2006) ......ceiiiiieeeiiieeiiiiiiie e e e e s st er e e ea e e e e e e e ssnnanneeeeees 63
2. ldentify impairment/LOBF, disfigurement or mental or behavioural disturbance: s 325(1)....... 65
3. Identify consequences of the impairment, disfigurement or mental or behavioural disturbance66
Case Focus: Habte v VWA (VCC, 2014).....uuieiiieeee ettt e e e e e e e e e aaeeee s 67
Case Focus: Mutual Cleaning and Maintenance Pty Ltd v Stamboulakis (VSCA, 2007), per
IMIAXWEIL P ...ttt ettt et ettt e e et e et e e e ante e e seeeeanteeeasaeeeasteeeanseeeanteeeanseeeanseeeanreeenns 68
Case Focus: Jayatilake v Toyota Motor Corporation Australia Ltd (VSCA, 2008), Ashley JA [141]-
2 RSP 69
Case Focus: Meadows v Lichmore (VSCA, 2013), [21]-[22] (Maxwell ACJ)......ccceevevveccnrrrinennnnn. 69
4. Assess whether the consequences meet or exceed the relevant threshold............................. 70
Case Focus: HWT v JeSSOP (VSCA, 2014) ...ueeeiiieeee ettt e e e e e e e aae e e 72
Case Focus: Doolan v Rainers Sawmills (VSCA, 2008) .......cuuiiiiiiiieiiiiiiieieeeee e 72
Case Focus: Haden Engineering (VSCA, 2010), Maxwell P ... 73

Time for assessing SErious iNJUIY: S 325(2)...uuuiiiiiie ettt e e e e e e reaaaaae e 75



TopiC 5: INtrodUCHON 10 TA ACE ..eeiiii e e e e e e e e s s re e e e e aeaaeeeean 76

Ty e 18 Ted (o] Ik (o TN Y AN Y o PSSR 76
[ [ (o Ty oz= 1 I o= To (o [ {010 o 1R PSSR 76
AIMS and rationale Of TA ACE.......eii e e et e e s e e e s anneeee s 77
Merits of no-fault schemes (pPolicy diSCUSSIONS) .........uuvviiiiiiieieei e 77
OULIINE OFf TA ACT ..t e e e e e e e bt e e e e e a bt e e e e e e nbee e e e enbeeeeeennneeas 77
Beneficial/remedial [egiSlation? ............uueiiiiiiiiie e 78
Interpretation — Beneficial 1egiSIatioN?...........cooiiiiiiiee e 78
LN Yo = PSR 78
AdMINISIration Of TA ACE. ..o e e e st e e e s nar e e e s anneeeae s 78
Transport AcCident COMMIUSSION .......cciiiiiiiiiiieie e e e e e e e e e e e e e e s e s raeeeeaaaaeeenan 78
L2 NV S =Tt OSSR 78
L2 NV S~ Tt SR 79
LI AV S =Tt RS 79
LI NV =Tt TS 79
Comparison of aims and rationale of TA and WIRC ACES .....cooveeeiiiiiiiiieeeeee e 80
Y/ =T e i oo ) 4] o<1 7= 1o o SRR 80
L0 =T 4T3 o] o To7 =T 114 PSSR 80
T ESW] =T a Tt 11 g T 1o o PRSI 81
Yoot IE=T=T o1 142 {8 o (oo PSRRI 81
10 (LT o {0 oo 1T 1RSSR 81
= o1 (3= o T [0 = T PR 81
Topic 6: Entitlement Under TA ACE........o e e e e e e e e e e e e an 82
ENtithing ProvisSion: 8 35(1) .ccuii ittt e e e e e e e e e e e e e e e aaaaaeeeaaaannrae 82
1. transport accident occurred ‘on or after 1 January 1987°: sS 34, 35 ......ovvvvvvieiiiiiiiceeeeeee e 82
2. injured person made a claim within the time limits: S 68 ..o, 82
3. transport accident ‘connected’ t0 Victoria:  35(1) ......uvviiiiiiiieiii e 82
‘registered motor vehicle’ (RMV) - s 3(1) TA ACE ... 82
RMV: S 3(1)(2) TA ACL ...ttt ettt e sttt e e s tte e e sn e e e s ateeeasteeesnteeeasteeesnseeesnseeesnsenenns 83
Y YT T I I (=) (=) ISR 83

S T=Te1 o] e TSR0 K=o (=1 (o] o SRR 83
Section 42: Entitlement to compensation outside Victoria........cccccccoeoveiiiiiiiieee e 83
4. person SUfEred a@n “INJUNY’ .......ecii e e e e e e e e e e e e s e e raeeeeaaaeeeeaan 83
INEIVOUS SNOCK ...ttt e et e e s sttt e e e an bt e e e e ennre e e e e ennbeeeeeennneeas 84
Nervous shock at COMMON JAW..........ooiiiiiii e e e s sneeee e e anes 84
What is @ “transport aCCIAENE? ......oiii e e e e e e e e e et reaaaeeeaean 84
1. What is @n INCIAENT? ... e et e e e e ee e e e e nnneeas 84

2. incident ‘directly caused by the driving’ of a vehicle ..........cceeeeeviiiiiii e, 85
3. ‘motor car, or motor vehicle, a railway train ora tram’: s 3(1) .......coooiiiiiiiiiee 87
)= {1 T 1] o LS USSR 87
RS Act—definition of Motor VEhICIe: $ 3(1) ..ceiiieiiiiiiee e 87

RS Act—definition of ‘highWay': S 3 ......uiiiiiiiiiii e a e e e e e 87



‘used or intended for use’ on a ‘highway’ requiremMeNt ............cceeveeiiiiiiiiiiiiiiiee e 88

AREINALIVE TESES .. 88
LI 72 PR 88
SPECIAI VENICIES ..ottt e e e e e e s e e e e e ea e e e e e e e aranreaes 88
o311 L] o] 1 SRR 88
EXCIUSIONS: 8 3.ttt e e e ettt e e e ettt e e e e et et e e e e saabe e e e e e e beeeeeeanreeeeeaane 88
el [ S]] LS =R PRSPPI 89
EXCIUSIONS: S 4 A .. ittt e e ettt e e e e et et e e e e ettt e e e e e nte e e e e e e beeeeeeaanreeeeeaane 89
EXCIUSIONS: S 4B ... ettt e e ettt e e e e ea bttt e e e ettt e e e e aanbe e e e e e abeeeeeeanreeeeeeane 89
10 o =Y oI o oo ) SRS SRR 89
Eligibility decision review (TOPIC T10) ....uuiiiiiiee i e e e e e e e e e s s reeeaaaeeeeaeannnenes 89
Topic 7: Types of Compensation UNAer TA ACE.........oo oo a e e 90
4 Kinds Of NO-TAUIt DENEFILS ......eeiiiiiee e 90
TR O CESS ..ttt e e ettt e e ettt e e e e ettt e e e e eate e e e e e e bee e e e e aanbeeeeeeanbeeeeeeaanreeeeeeane 90
LOSS Of INCOME DENETILS ... e 90
[0 TSTs o) ==y 1T 1 PSRRI 91
WhO iS @N ‘@aMNEI? S 3 TA Lot e e s et e e e e e bt e e e e e s nbee e e e ennneeas 91
Suffers loss of earnings — total or partial............c.oooiiiiiiiii - 91
Pre-accident weekly €arnings rate: S 4.......oovi i 91
Pre-accident weekly earnings rate - exceptions: ss 4(2)(a), (b), and (3)....ccceeveeiiiiiiiiieiiieeeeeennnn. 91
Pre-accident weekly earnings rate - exceptions: ss 4(2)(C) and (7) .....veveeeereeeeeiiiiiciiiiieeeeeeeee e 92
Pre-accident weekly earnings rate - exceptions: ss4A and 5.........cccocvvveiiiie i 92
What @re ‘@arnings’™? S B ....ciuieiiiiiiiie e e e e e e e e s e e e e e e e e e e e e —r e e e e e e e e e e e e raaraaes 92
Rate of payment: total [0SS Of €arNIiNgGS .......cocviiiiiiii e 92
Rate of payment: partial |0SS Of €arNiNgS .........ccoiiiiiiiiiiiie e 93

Rates of payment for unemployed, self-employed, seasonal workers: partial loss of earnings ... 93

LOSS Of CAIMINGS ..ottt e e e e e e e e et e e et e e e e e e s e s st et aeeeeeeaeaeeesaaasnsraanneeaaaaeeeaaan 93
What is the ‘period of entitlement’? ss 44(4) and 45(6) ..........uvveeeeieeeeiiiiiceeeee e 93
‘loss of earning Capacity’ (LOEC) .......uuuiiiiiiii e e e e e e e e e s e e eeaaaee e e e e annnenes 93
loss of earning capacity: Post-‘period of entitlement’ review ..o, 93
‘Loss of earning capacity’ (LOEC) eligibility: ss 49(1), 50(1), 51(1)..cccevccciiiieiieeeeeeeee e 94
What is 10sS Of €arning Capacity’? ......ccooiiiiiiiieee e 94
Loss of earning capacity benefits — Rates for total LOEC: s 49.......ccccvvvvevieiiiiiiiieeeeeeee e 94
Loss of earning capacity benefits — Rates for partial LOEC: $ 50.........ccovvvveeiiiiiiiiiiiiiiiieeeeeeee 94
Loss of earning capacity benefits — Rates for ‘non-earners’: s 51 .....ccccccveveeeiiiiiiiciiieeeee e 95
Loss of earning capacity benefits — ‘pre-accident earning capacity’ re total LOEC: s 49(5)....... 95
Loss of earning capacity benefits — Pre-accident earning capacity: special rules ...................... 95
Loss of earning capacity benefits — Pre-accident earning capacity: s 50A..........ccccovvvevveeeeennn. 95
Loss of earning capacity benefits —Post-accident earning capacity in Partial LOEC: s 50(5)..... 95
Loss of earning capacity benefits — Post-accident earning capacity in Partial LOEC: s 50........ 95
Cessation of loss of earning capacity benefits: $ 53........ccviiiiiiiiii e 96

Loss of earnings/earning capacity benefits — Retirement age: S 53(1) c.ovvvvveeeeiiiiiciiiiieeeeeeeeeee 96



Lump sum impairment DENEFItS ...........uuuiiiiiiii e 96

Lump sum impairment benefits — Time of asseSSMEeNt............cooovciiiiiiiiiie e 96
Lump sum impairment benefits — Deemed 0% impairment .............occoeeiiiie e 96
Lump sum impairment benefits — Method of assessment.............ccccoiiiiii e, 97
Lump sum impairment benefits — Method of assessment re s 46A(2C)7 ........cooevciiviveeeeeeeeeenn. 97
Lump sum impairment benefits — Method of assessment.............ccccoiiiiiii e, 97
Lump sum impairment benefits — Method of assessmentre s 46B(1)..........ccccovvvciiiiiiieeeeeeennn. 97
Case Focus: Cox v TAC [2000] VCAT 205, [26] (Macnamara DP)..........ccccceeeeveeeeeiiieciiieeee, 97
Case Focus: TAC v Lincoln (VSC, 2003), [18]-[20] (Winneke P, Batt JA and Warren AJA
= Lo [ =YY 1T ) PR 98
Lump sum impairment benefits — Threshold and calculation.............ccccccvieeiiiiiiiciiiie e 98
Medical and LiKe BENEFILS .......coiuuiiiiiiiiie e e 99
Medical and Like Benefits: 8 B0 .......ccouiiiiiiiiiiiiei e 99
Case Focus: Pearce v TAC [2010] VCAT 226 — Vocational rehabilitation...............cccccvvvvveeeee.n. 99
Medical and Like Benefits: Requirements to claim s 60 ............cooovciiiiiiiiiiiie e 99
Medical and Like Benefits — AUthOriSation ............ccueiiiiiiiiiiii e 100
Medical and Like Benefits — Authorisation, ss 23(ab), (b) and (C) ......cevvvveeeeiiiiiciiiiiiiiieeeeeeeen, 100
Medical and Like Benefits — Authorisation, ss 23(a) and (22a).........ccccccvveeeeeiiicciiiiiiiiiee e 101
Case Focus: Dawson v TAC [2010] VCAT 644—'disability’ or ‘rehabilitation services’? ........... 101
Case Focus: D v TAC [2010] VCAT 1434 — what are ‘rehabilitation services’? ............ccccuvee.... 101
Case Focus: Bekker v TAC [2010] VCAT 1265.......cccuieiiiieiiee e eee e see e e seee e e s 102
Case Focus: Hansen v TAC [2009] VCAT 982 ......co oottt 102
Case Focus: Kutz v TAC [2010] VCAT 1685.....ccueieiiiie et ee e eesie e e s 103
Case Focus: Sweet v TAC [2010] VCAT 1498 — Motor vehicle.........cccccvveeeeeveeeiiiiiiiieeee. 103
Case FOcus: DLZ V TAC (VSCA, 2017 ettt ettt et ee e site e eae e s nnte e neeesnneeeennes 104
Death DENEFILS ...coi i e e e e nreeas 104
DEath DENETILS ....ooiiieiii et e et e e et e e e nnnaeeeeean 104
Case Focus: Rekatsinas v TAC [2010] VCAT 967 ........uueiiiiiiiiiee ettt ee s 104
Suspension of or limits 0N COMPENSALION...........cciiiiiieeeee e e 105
Suspension of COMPENSALION: S 71 ... e e e e e eeaeas 105
Situations in which compensation is not payable ... 105
Situations in which compensation is not payable: S 40 ..........coeeveiiiiiiiiiiie e 105
Case Focus: Kymantas v TAC [2012] VSCA 135—re s 40(1)(c) unlicensed ...........ccccvvvvveeennn.. 106
Topic 8: Common law (Serious Injury Applications) under TA ACE......ccccvviiiiiiiee e 107
L [ (oY o TS X U SEPUUR N 107
Requirements for bringing actions under S 93 .........oouiiiiiii i 107
SErioUS INJUIY: 3 QAEWAYS ..oeeeiiiiie et e e e e e e e e e e e e e e e e e e e s sesanntanaeeeaaaaeeeaaans 107
Approach to determining ‘SI’ under s 93(4)(c) & (d)—leave of court: Gateways 2 and 3........... 107
A lament; Petkovski v Galletti (VSC, App Div, 1994).......ccoii it 108
Approach to determining ‘serious injury’ under s 93(4)(c) and (d).....oveeeeeiiiiciiiiiieeiee e 108
Serious INJUry ‘NArrative tESE .......ooii i 108

Step 1: identify the iNJUrY: S 93(1) .oeeei i e e e e e e eeaeas 108



Step 2: identify the impairmMent: S 93(17) ....ueiiiiiiiie e 109

Step 2: identify the impairment: s 93(17) (= s 325(1) WIRC Act)— Humphries v Poljak............ 109
Step 2: identify the impairment — TAC v Kamel ... 109
Significance of different wording in TA Act s 93(17)(a) and (C)7 ......covceciriiiieeeie e 110
Step 2: iNJUrY VIMPAIMMENT ......ooiiiiii e e e e e e e e e e s e e e e eaaeeessasnnnrrereeeeaeas 110
Step 3: identify the consequences of impairment — general principles: .......ccccccccoeviiciiiiieennnn. 110
Step 3: identify the consequences of impairment — Aggravation of pre-existing condition........ 111
Step 3: identify the consequences of impairment — Injuries from unrelated causes/other
= o edTo [T o | - TP RUTS 111
Step 3: identify the consequences of impairment — injuries with both physical and mental
consequences, ie (a) cases v (c) cases — general PrinCiples.........coeveeevieiccciiiiieeeee e 111
WIRC ACt 'S 325(2)(N) @NA (1) 1evvteeierieeeiiie et e sieeeee e sttt e e ee e steeesteeestaeeesneeessaeassneeeannaeeeanseeanns 112
Case Focus: Jayatilake v Toyota Motor Corporation Australia Ltd (VSCA, 2008), Ashley JA [141]-
2 RS PRR 112
Case Focus: Meadows v Lichmore (VSCA, 2013), [21]-[22] (Maxwell ACJ).........ccoeecevrrrvnennnnn. 112
Step 3: identify the consequences of impairment — Examples of (a) cases v (c) cases............ 113
Case Focus: Richards v Wylie [2000] VSCA 50.......ccocoiiiiieeeee ettt ee s 113
Case Focus: TAC v Kamel [2011] VSCA 110 ..ottt 113
Step 4: narrative test: satisfying the 3 reference points.........ccccceeeiiiiicciii e 114
Step 4: narrative test 3 reference points satisfied? Differences to WIRC Act ..........ccccvvvvieeen. 114
Pain and suffering CONSEQUENCES .........uuiiiiiie ettt e e e e e e e s e rr e e e aaaeeeaaas 115
Judging by comparison 10 the Tange’ ... 115
Step 4: narrative test satisfied? para (a) cases — Humphries v PoljaK.........c.cc.ccccoviiiiiiinnnn.n. 115
Step 4: narrative test satisfied? para (a) cases — TAC v Kamel ........cccooovveeviveeiiiiccciieeee, 115
Step 4: narrative test satisfied? (c) cases — Humphries v Poljak..........ccccccceeveiiiiiiiicciiiieeee. 115
Step 4: narrative test satisfied? (c) cases — Mobilio v Balliotis ...........cccccovveveeeeiiiiiiiieee, 116
(0 1= TS SRRSO 116
Damages UNAEI S 93 ...t ettt e e e e e e e e e st e e e e e eeaaeeeesaasnnbaaareeeaaaeeeaaaannnnnes 116
L= 1o g 7 P UERPRSRN 116
Actions following death as a result of a transport accident: $ 93(8) ........coovviviciiiiiiiiee e, 117
Nominal defendant for unidentified or unindemnified vehicles: S 96 ............cccccooviiiiiiiiiiee e, 117
Topics 4 and 8: Serious INjury APPlICAtIONS .......cciiiiiiii i 118
Humphries v Poljak [1992] 2 VR 129.......coi ittt e e e snte e e nnaeeenneee s 118
Barwon Spinners Pty Ltd v Podolak [2005] 14 VR 622 .........ccoooeicciieeeeeeee et a e 118
Topic 9: Interaction between WIRC Act, TA Act and other ACtS.........ccccvviiiiiiiie e 119
T 1o o 18 T3 1 o] o [ RS 119
‘transport accident in the course of employment’ claims...........ccccviiieiie e, 119
Overlap b/n WIRC ACE AN TA ACE ... .. et e e e e e e e eeeaaae e e e s 119
Overlap b/n TA/WIRC Act and WroNgs ACL........cooiiiiiieieeiee ettt e e e e e e 120
Overlap b/n TA Act and common 1aw: § 94 TA ACL.......uiiiiiiiie e 120
Case Focus: Hynes v Hynes (VSCA, 2007): S 94 ...ttt 120
Case Focus: Bentley v Furlan [1999] 3 VR 63 (VSC, 1999)....cccciiiiiiiiiiiieeeee e 121

Case Focus: Lavrick v Lease Auto Pty Ltd (2002) 192 ALR 290 (FCA, 2002).........cccccoeerernnn. 121



How does s 94 WOTK iN PracCtiCET .......uviiiiiieeii it e e e e e e e e e r e e e e e e e e e e e e ennnnnes 122

RECOVEIIES — VWA Lt e ettt e e e e e bt e e e e e b be e e e e e nbee e e e e snbeeeeeenreeas 122
Case Focus: VWA v Jones Lang Lasalle (VSC, 2012)........uueiiiieeeieiiiciiieiiieeee e 123
Case Focus: VWA v Probuild (VSC, 2016) ......ceeiieiiieeiiiecieeeseeeiee et eesiae e see e sneeesnneeeeenes 123

RECOVEIIES = TAC ...ttt e e et e e e ettt e e e e e et e e e e e e nbe e e e e e snbeeeeeesnbeeeeeenreeas 123

Overlap b/n WIRC/TA Acts and Other SChemMES? ..........uiiiiiiiieeee et a e 123

Safety, Rehabilitation and Compensation Act 1988 (Cth) (SRC ACt)......ccooiiiiiciiiiiiieiie e 124
SRC Act Overlap with TA Act and WIRC ACt ........coi oot 124
Case Focus: A-G (Vic) v Andrews (HCA, 2007) ......ccoo oot e e ee e 124

Seafarers Rehabilitation and Compensation Act 1992 (Cth) ........ovvveieeieeiii e, 125

Military Rehabilitation and Compensation Act 2004 (Cth)........ccooiiiiciiiiiiieeeee e 125

National Disability Insurance Scheme Act 2013 (Cth) ....ueeeeeeeie it 125
NDIS Act: Disability reqUIrEMENTES .........ouviiiiieiiiii e a e e 125
Overlap b/n NDIS Act and WIRC/TA ACES? ..eeeieiiiee ettt 126
Recoupment by NDIA: Chapter 5.........ouiiiiiii e e 126

Criminal Injuries Compensation: Victims of Crime Assessment Act 1996 (Vic) (‘VCA Act)) .......... 126
Who is entitled to compensation under VCA ACE? .......ooo oot 126
What types of compensation are available? ..o 127
Overlap with common [aw damages?..........uuuiiiiiiie i e e e eea s 127

National Redress Scheme (NRS) - For people who have experienced institutional child sexual

= 0T 1P RPRRRN 127
LATd e X o= T 1= o o] Y27 PSPPI 128
There may be issues With @PPIYING ......cooiiiiiiiee e e e e e e e e s snnanes 128
What and who are the ‘Participating Institutions’ (PIS)? ... 128
What Redress is available? ...........o e 128

Topic 10: Claims Procedures and ADR in WIRC Act and TA ACE.......cccciiiiiiiee e 129

Claims procedures and diSpute reSOIULION ...........cooiiiiiiiiiiiiie e e 129

LT L o1 SRR 129
SteP 1: NOLICE OF INJUNY .. e e e e e e e s e e reeeeaes 130
Late NOtICe: 8 18 WIRC AC.....c ettt e e e e ennneeeeean 131
Step 2: Claim for compensation —s 20 WIRC ...t 132
Claims for weekly payments: § 20 WIRC ACt ........coo oottt 132
Claims for weekly payments: § 25 WIRC ACt ........cooi oottt 132
Time liMitS fOr ClaiMS .. ..eeiie e et e e e 132
Time limits for decisions by relevant authority ............ccccooiiiiii e 133
Notices of rejection and eligibility: VWA V BreWSEer .........coovveiiiiiiceeeee e 133
Dispute resolution — no fault compensation: Step 1: Conciliation..........ccccccccoovviiiiiiiiineeeee, 133
If the parties resolve the dispute at conciliation: s 296 WIRC ..., 135
If the parties do not resolve the dispute — weekly payment and medical and like benefits ........ 135
If the parties do not resolve the diSPULE...........c..euiiiiiiiii e 135
Y [=To Toz= | o= 1 =Y PRI 135

Medical Question: s 3 WIRC definition ...........uiiiiiiiiiie e 135



Who can refer a medical question to a Medical Panel? ...........cccoeevvieiiiiiiicciee e 136

Powers of the Medical Panel ... e 137
Medical Panel ‘opinion’: § 313 WIRC ...t e e e e e e 137
Effect of Medical Panel OpiNioN .............uuiiiiiieeiii e e e e e e e e e 137
Case Focus: Maurice Blackburn Cashman v Brown (2011) 242 CLR 647 ...........cccooeccvvvvveeennnn. 137
Case Focus: Wingfoot Partners Pty Ltd v Kocak [2013] HCA 43 ... 138
Case Focus: McVey v GJ & LJ Smith Pty Ltd [2014] VSCA 293......cceiiiee e 139
Adequacy of reasons of Medial Panel ... 139
Case Focus: Wingfoot Australia Partners Pty Ltd v Kocak [2013]HCA43..........cco o, 139
Case Focus: Gruma Oceania Pty Ltd v Bakar [2014] VSCA 252.........ccooiiiiiieieee e 139
Dispute resolution — CL pProCEEAINGS......uuuiiiieeeiie ittt e e e e e e e e e e e e s s rrreeaaaeeeeaaas 139
Serious injury and CL damages proCeediNgS.........ccoiiiiiiiiiiiiiiieee et e e e e e e eee s 140
Serious injury certification process — Application ...........ccvvieiiiiei e 141
Serious injury process — Leave Of the COUIM ..o 141
CL Process — Statutory Conference (only applies after determination that injury is a serious injury
by determination, satisfaction of test or issue of serious injury certificate).............ccccceeeeeeeennnnn. 142
172 N 2V USSR 142
Making a claim for a transport aCCIAENt.............ooiiiiiiie e 142
Time limits for making @ Claim ..........ooiiii oo e e e 142
Timeframe for determining @ ClaiM ..........coooi e e e 143
Case Focus: TAC v Locastro [1995] 1 VR 289 (VSCA, 1995) .....ccoiiiiiiieeeee e 144
Serious injury and CL damages — Process S 93 TA ... .. 144
SErIOUS INJUIY PIOCESS .. .ueieiiiieiiieieee e e e e ee ettt et e e e e e e s st e e eeaaaeeeeassaantataaeeeeaaaeeessaasassrsssnneeaes 144
Case Focus: TAC v Locastro [1995] 1 VR 289 (VSCA, 1995) (cont) ......cvvvveveeeeeeeiiiiiiiiieeeenn. 144
Dispute resolution — No fault compensation ..............c.uuvviiiiiie e 145
DiSPULE FESOIULION — CL ..eeeeiiiieeee it e e e e e e e s e e e e e e e e e e se s e e aeeeeaaaeeeaaaan 146
Serious INJUrY @pPPlICALIONS .......eiiiiiii e e e e e e e e e s s e rreeeaes 146
‘Serious Injury Conference’ Pilot ... ————————— 147
Serious injury process — leave of the COUM............cooiiiiiiiii e 147
‘ComMMON LaW CONFEIENCE ......oiiiiiiiieie ittt e e e e e et e e e e nnbbe e e e e enreeas 148
Part 2: Dispute Resolution and ADR PriNCIPIES ........uuiiiiiiiiiiiiccieeeee e 148
ADR: from ‘alternate’ to ‘appropriate’ dispute resolution .............cceeveveeeiiiiiiciiiie e 148

Compensation Status EffeCt (CSE) ... 148



Topic 1 — Introduction to WIRC Act

Introduction to WIRC Act

Workplace Injury Rehabilitation and Compensation Act 2013 (Vic)
Scheme of compensation for persons injured at work on or after 1 July 2014
Dual system:
1. No-fault compensation for:

Income loss or loss of the capacity to earn income

Lump sum payment for ‘permanent impairment’

Medical and like expenses (‘MLE’)

Death benefits
2. Restricted common law rights—2 steps

Application for ‘serious injury’ threshold

Proceedings for damages (usually greater amounts than under WIRC)
Replaced the Accident Compensation Act 1985 (Vic) (AC Act), which still applies to pre-1 July

2014 injuries

Historical Background

Kevin Purse 2005 identifies 4 ‘nodal points of policy development’ (p. 9)

o 18th century to end of 19th century (pp. 9-): Laissez-faire, CL, & ‘Unholy Trinity’
o 1900-1925 (pp. 11-12): profound and rapid change

o Mid-920s to 1979 (pp. 12-): ‘incrementalist interregnum’

o 1970 to mid-1990s (pp 13-): ‘reform and counter-reform’

Industrial revolution 18th-19th cc

Problems in common law at this time—Unholy Trinity of:

o Common employment

o Voluntary assumption of risk

o ‘Contributory negligence’

Workmen’s Compensation Act 1897 (UK)

o Employer liable to pay worker for ‘personal injury by accident’

o No-fault system introduced for the first time—no need for worker to show fault by employer
" ie, breach of contract (no negligence at this time)

o Cause of action arose as a ‘statutory duty’ (policy of insurance), i.e. no default of employer:
McGuire v Union Steamship Company of NZ (1920) 27 CLR 570, 582-84 (Isaac and Rich
JJ)
" Duty on employer by statute, not tort or contract
" Akin to insurance
" Remedial

First Aus legislations ¢ 1900 - 1925:

Australian jurisdictions adopted UK legislation between 1897 and 1914
o Workmen’s Compensation Act 1900 (SA)

o Workers Compensation Act 1914 (Vic)

" change
1. from ‘out of AND in the course of employment’ (i.e., out of — because of
‘causal’ AND in the course - temporal nexus to employment)
2. to ‘out of OR in the course of employment'—i.e., conjunctive to disjunctive
Background to AC Act: pressures to reform
1. WC Act 1958 problems: costs of scheme becoming unviable (transaction costs:

lawyers/medical services etc), especially dramatic increase in insurance premiums
payable by employers
2. 1970s committees advocating no-fault insurance
1. Especially Woodhouse Committee 1974 (Cth) — no fault scheme would mean
removal of all CL rights (NZ legislation — no fault scheme for any injury anywhere
for any reason — not just at work)
2. Harris Report 1977 (Vic)
1984: AC Bill
o Envisaged ‘pure’ no-fault scheme—abolition of CL rights



. 1985: AC Act passed

o Compromise: limited CL rights retained plus no-fault benefits, i.e. ‘dual’ scheme
. Post-1985: multiple amendments

o VWA replaced ACC

o Journey claims abolished
WIRC Act
. Background

o Hanks Report 2008: suggested streamlining and clarifying required of the AC Act, i.e. that
it be ‘recast’ into a new Act [1.24]

o Long legislative history and multiple amendments had led to complex structure and
difficulties in interpreting AC Act
. Minister’s 2" Reading Speech indicated 2 aims:
o Recast AC Act and ACWI Act into a single piece of legislation
o Simplify and clarify provisions of AC Act, without changing benefits to workers

. WIRC Act came into effect 1 July 2014

Which Act applies?

. No real change in substance to the provisions or the entitlements to compensation, however.
Irrespective of which act the injury falls under, procedural steps need to be dealt with as per
WIRC Act.

o Injuries prior to 31 August 1985 — WC Act
o Injuries after 31 August 1985 and prior to 1 July 2014 — AC Acts 2
o Injuries after 1 July 2014 — WIRC Act

S 5 WIRC Act

Application of this Act to injuries
1) Except as otherwise expressly provided in this Act, this Act applies to the entitlement of a worker
to compensation under this Act in respect of—
a) an injury to the worker arising out of, or in the course of, or due to the nature of,
employment on or after 1 July 2014; and
b) an injury arising—
i out of, or in the course of, or due to the nature of, employment; and
ii. by way of gradual process over a period beginning before, and continuing on or
after 1 July 2014—
but does not apply to or in relation to an injury arising out of, or in the course of, or due to the nature of,
employment solely before 1 July 2014.

Aims and rationales of WIRC

. This can be established from the WIRC Act itself, and other documents: as statutory principles
of interpretation provide
o So, we need to work out:

o What are the relevant principles of statutory interpretation?
o What are the aims/objects of the WIRC Act?

o What are the aims/objects of VWA?

o What principles apply in cases of uncertain interpretation?

Principles of statutory interpretation

Cook et al 2012, 8" ed.: 13-step checklist guide to statutory interpretation
What's in the text of the statute:

1. Establish whether the legislation was in force at the relevant time. If it only commenced operation
at a later time, check whether it nevertheless applies retrospectively to the problem.

2. Use the table of contents and headings to check through the whole piece of legislation seeking
relevant provisions.

3. When you find a relevant provision, read it carefully and note any words or phrases that appear

significant.
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Check whether any of those words or phrases are defined in the legislation.

If necessary, check the meaning of any words in a dictionary.

Consider whether any provisions of the relevant legislation are in point.

Consider whether any of the adjacent provisions in the legislation throw light on a relevant
provision, remembering that words are normally used consistently.

How have cases in the past interpreted the provision you are trying to apply?

8.
9.

10.

11.

12.

13.

If appropriate, check whether any relevant provision has been given judicial interpretation.
Attempt to interpret the words according to their ordinary meaning or, where appropriate, their
technical or legal meaning, and try to apply them to the problem.

Attempt to identify the purpose of the legislation, or of a particular provision, by looking at the
whole of the legislation, and try to interpret the words consistently with that purpose.

If the provision is ambiguous or obscure or, taking account of its context and underlying purpose
or object, its ordinary meaning leads to an absurd or unreasonable result, reference may be
made to parliamentary, executive, and related materials to determine the meaning of the
provision.

If the preconditions referred to in 11 are not present, reference may be made to relevant extrinsic
materials to discover the mischief or defect addressed (2" reading speeches, explanatory
memorandum).

Interpret a provision against a background of any relevant common law presumptions.

Beneficial/remedial legislation?

Yes, it is a ‘well-known principle’: Hill and Bingeman, Principles of the Law of Workers’

Compensation Particularly in Victoria (1981), 3

Remedial/beneficial — meaning/interpretation should always be given that is beneficial to the

worker

Workers’ comp legislation ‘should not be construed in any narrow spirit’ b/c it is ‘akin to insurance’

and is ‘remedial’ legislation: McGuire v Union Steamship (HCA, 1920), at 583-84 (Isaacs and

Rich JJ)

‘where two constructions of a Workers’ Compensation Act are possible, that which is favourable

to the worker should be preferred’: Wilson v Wilson’s Tile Works (HCA, 1960), at 335 (Fullagar

J).

o Dodd v Executive Air (VSC, 1975): cited Fullagar J's comments as an ‘established
principle’

o Mulvany & Typaldos, [450-8000]

o Hegedis v Carlton & United Breweries [2000] 4 VR 296, 301-302, at [32] (Ashley JA):
In construction of workers compensation legislation, which has been regarded as being
remedial in character, there is a long-established principle that in the event of ambiguity a
construction favourable to the worker should be adopted: Wilson v Wilson's Tile Works
Pty. Ltd. (1960) 104 CLR 328 per Fullagar J at 335; Dodd v Executive Air Services Pty.
Ltd. [1975] VR 668 at 679 per Newton J. and at 682 per Norris J. That approach has
continued until modern times: Bird v The Commonwealth (1988) 165 CLR 1 at 6 per
Mason CJ, Brennan and Toohey JJ, and at 9 per Deane and Gaudron JJ. (who dissented
in the result, but not upon the point of principle); Borovac v_Corporate Ventures Pty. Ltd.
(1995) 12 NSWCCR 84 at 89 per Mahoney JA. It has continued notwithstanding a
tendency across jurisdictions to reduce the ambit of compensability of injury. It is not a
vehicle for discovering ambiguity where none exists. It could not be used to set at nought
the effect of s.35(a) of the Interpretation of Legislation Act 1984. But unless and until a
court of the highest authority decides that the principle is irreconcilable with the modern
conception of workers' compensation legislation, it appears to me that the principle
continues to have a legitimate area of operation.

But compare recent judicial commentary, in context of TA Act (Topic 5): Byrne v TAC [2008]

VSC 92,[46] (Cavanough J obiter [46])

The TAC drew to my attention the following passage from the judgment of Winneke P (with
whom Batt JA and Warren AJA agreed) in Transport Accident Commission v Lincoln [23]:
“It is true that, over the years, courts which have been called upon to interpret
compensation statutes have repeatedly said that the underlying scheme of those Acts is
‘beneficial’ and ought to be interpreted broadly in favour of the applicant. In this State those
words are achieving a ‘hollow ring’ because one of the primary objects of the present
legislation is to ‘reduce the cost to the Victorian community of compensation for transport




accidents.”[24] | note the following comment by Judge Bowman in Robb v Transport
Accident Commission[25]: “The observations of Winneke P in Lincoln have been brought
to my attention and it may be that words such as ‘beneficial’ in relation to legislation such
as this now have a ‘hollow ring’ about them. However, with respect, | do not interpret the
words of His Honour as meaning that such a general approach to the interpretation of
compensation statutes no longer exists or has forever departed. | understand him to be
saying that, in this state, such an approach is no longer in the robust condition that it once
was. It may also be that an approach based upon the beneficial interpretation of
compensation statutes is becoming an argument of last resort ...”

Interpretation of Legislation Act 1984 (Vic) s 35

o Principles of and aids to interpretation
In the interpretation of a provision of an Act or subordinate instrument—
(a) a construction that would promote the purpose or object underlying the Act or
subordinate instrument (whether or not that purpose or object is expressly stated in the
Act or subordinate instrument) shall be preferred to a construction that would not promote
that purpose or object;

Aims of the WIRC Act-s 10

The objectives of this Act are to—

(a)
(b)

(c)
(d)

(e)

(f)
(¢)]

(h)
(i)

reduce the incidence of accidents and diseases in the workplace; and

make provision for the effective occupational rehabilitation of injured workers and their early
return to work; and

increase the provision of suitable employment to workers who are injured to enable their early
return to work; and

ensure appropriate compensation under this Act or the Accident Compensation Act 1985 is
paid to injured workers in the most socially and economically appropriate manner, as
expeditiously as possible; and

ensure workers compensation costs are contained so as to minimise the burden on Victorian
businesses; and

establish incentives that are conducive to efficiency and discourage abuse; and

enhance flexibility in the system and allow adaptation to the particular needs of disparate work
situations; and

maintain a fully-funded scheme; and

in this context, to improve the health and safety of persons at work and reduce the social and
economic costs to the Victorian community of accident compensation.

Aims of the VWA — s 492

The objectives of the Authority are to—

manage the accident compensation scheme as effectively, efficiently and economically as is
possible; and

manage the accident compensation scheme in a financially viable manner; and

ensure that appropriate compensation is paid to injured workers in the most socially and
economically appropriate manner and as expeditiously as possible; and

develop such internal management structures and procedures as will enable the Authority to
perform its functions and exercise its powers effectively, efficiently and economically; and
administer this Act, the Accident Compensation Act 1985 , the Workers Compensation Act 1958 ,
the Occupational Health and Safety Act 2004 , the Equipment (Public Safety) Act 1994 and
the Dangerous Goods Act 1985 .

VWA is regulator and claims manager.

Every employer over threshold pays WorkCover premium which is then in turn used to pay
claims.

Victorian WorkCover Authority

What is it?
What does it do?
o Manages scheme, administers act, litigates.



o How does it do it?
o Party will sue VWA where dispute arises in management of claim or if party decides to
bring serious injury claim, appeal of termination of compensation etc — all judicial review
of administration decisions.

WIRC Act — s 491 & 492

The Authority

(1)  The Victorian WorkCover Authority established under section 18 of the Accident Compensation
Act 1985 as in force immediately before 1 July 2014 continues in existence.

Objectives of the Authority

The objectives of the Authority are to—

a) manage the accident compensation scheme as effectively, efficiently and economically as is
possible; and

b) manage the accident compensation scheme in a financially viable manner; and

c) ensure that appropriate compensation is paid to injured workers in the most socially and
economically appropriate manner and as expeditiously as possible; and

d) develop such internal management structures and procedures as will enable the Authority to
perform its functions and exercise its powers effectively, efficiently and economically; and

e) administer this Act, the Accident Compensation Act 1985 , the Workers Compensation Act 1958 ,
the Occupational Health and Safety Act 2004 , the Equipment (Public Safety) Act 1994 and
the Dangerous Goods Act 1985 .

Functions of the Authority — s 493

(1)  The functions of the Authority are to—

a) receive and assess and accept or reject claims for compensation; and

b) pay compensation to persons entitled to compensation under this Act or the Accident
Compensation Act 1985; and

d) promote the effective occupational rehabilitation of injured workers and their early return to work;
and

f) provide insurance in accordance with this Act and to determine, collect and recover premiums in
accordance with this Act; and

g) ensure that the accident compensation scheme is competitive and fully-funded; and

h) regulate and make recommendations to the Minister in relation to self-insurers; and

i) administer the WorkCover Authority Fund; and

k) implement measures to deter and detect fraudulent workers compensation claims; and

1) conduct or defend proceedings before a court or tribunal; and

m) defend actions against employers under this Act or the Accident Compensation Act 1985 and

at common law; and

ZC) carry out other functions specified under this Act, the Accident Compensation Act 1985 or
the Workers Compensation Act 1958, or the regulations or under any other Act or regulations
under any other Act.

WIRC Act — s 494, 495 and 502

Powers of the Authority

(1)  Subject to this Act, the Authority has the power to do all things necessary or convenient to be
done for or in connection with the performance of its functions and to enable it to achieve its
objectives.

Accountability of the Authority

(1)  The Authority is subject to—
(a) the general direction and control of the Minister; and
(b) any specific directions given by the Minister.

Establishment of Board

(1) The Board of Management of the Authority established under section 24 of the Accident
Compensation Act 1985 as in force immediately before 1 July 2014 continues in existence.

(2) The Board—
(a) may exercise all the powers of the Authority; and



(b) must give general directions as to the carrying out of the objectives and functions of the
Authority; and
(c) must ensure that the Authority is managed and operated in an efficient and economic manner.

WIRC Act-s 6

Claims for compensation

1)

2)

On and after 1 July 2014, a claim for compensation under this Act or under the Accident
Compensation Act 1985 (other than a claim for compensation for maims or pain and suffering
under section 98 or 98A of that Act) is to be given, served or lodged in accordance with Divisions
1 and 2 of Part 2 of this Act, unless specific provision to the contrary is made in this Act or the
Accident Compensation Act 1985.

If the Authority receives a claim from a person for compensation under the Workers
Compensation Act 1958 in respect of an injury occurring before 4 p.m. on 31 August 1985, the
Authority may, in its discretion, provide guidance to the person as to how to make such a claim.

Claims actually managed by agents (panel insurers) such as:
CGU
Allianz
Gallagher Bassett
QBE
Xchanging
ome companies also self-insure:
BHPBilliton
RACV
Toyota
Woolworths
Ingham
Qantas
Unilever
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WIRC Act -s 20

Claim for compensation

(1)
()

@)

A claim for compensation under this Act or the Accident Compensation Act 1985 must be in a
form approved by the Authority in respect of that type or class of claim.

A claim for compensation in the form of weekly payments must—

a) state the date on which the worker ceased work because of the injury; or

b) be accompanied by a medical certificate in accordance with section 25; or

c) be supplemented at a later date by a medical certificate in accordance with section 25.

A claim for compensation (other than a claim arising from the death of a worker) must include an
authority, signed by the worker, authorising a provider of a medical service or hospital service to
the worker in connection with the injury to which the claim relates to give to the Authority, self-
insurer or employer information regarding the service relevant to the claim.

WIRC Act-s 71 and 72

71 Authority to indemnify employer

(1)

The Authority is liable to indemnify an employer in respect of the employer's liability as an
employer of a worker to pay compensation and damages in accordance with this Act or the
Accident Compensation Act 1985 , and liability to make contribution under section 23B of the
Wrongs Act 1958 or a corresponding provision of an Act of the Commonwealth, another State or
a Territory, for injuries suffered by the worker arising out of, or in the course of, or due to the
nature of employment by the employer.

72 Employer's excess

(1)

The Authority's indemnity to an employer under this Act is subject to an employer's excess in

respect of each claim equal to—

a) in the case of weekly payments in respect of a full-time worker who—
i has no current work capacity; or
ii. has a current work capacity—

the first 10 days of the period of incapacity resulting from the relevant injury; and

b) the proportion of the weekly payments in respect of a worker who is not a full-time worker

of that employer and who—




i has no current work capacity; or
ii. has a current work capacity—
for the first 10 days of the period of incapacity resulting from the relevant injury; and
c) payment of the first $642 (indexed figure) of the reasonable costs referred to in section
224(1)(a) in relation to the relevant injury (medical or hospital services).

Outline of the WIRC Act

Eligibility for no-fault compensation

o Injury: physical or mental

o Employment nexus (connection)
" Worker
" injury arises ‘out of or ‘in the course of employment

Types of compensation

o Lump sum

o Periodic payments of PIAWE (pre-injury average weekly earnings)

o MLE (medical and like expenses — lump sum)

o benefits following death (claims available to dependents)

Deals with common law damages in 2 ways:

o (1) it provides for a threshold requirement, i.e. that the worker suffered a ‘serious injury’
via 1 of the ‘gateways’: see Topic 4

o (2) if threshold satisfied, separate proceedings can be brought seeking CL damages,
dealing with
" Issues of negligence
. Quantum of damages: restrictions on quantum and type of common law damages

(We do not deal with this 2" matter in this unit.)

Types of compensation

Medical and like benefits

o Part 5, Div 7, s 224

o Reasonable cost of listed services received ‘because of the injury
Weekly payments

o Part 5, Div 2, ss 161-3

o Payment based on ‘pre-injury average weekly earnings’
o Three entitlement periods with different rates
Impairment/non-economic loss benefits

o Part 5, Div 5, ss 211-14

o Lump sum based on a percentage impairment rating
Common law

o Part 7, s 326

o Must have a ‘serious injury’, s 327

o Damages reduced for compensation paid, ss 342-3






