
EXAM SCRIPT 
 
CHECKLIST 
 
Does X have a right to terminate? 

o Under contract agreement 
o For Breach 

§ Of condition 
§ Substantial breach of an intermediate term 

o For repudiation 
- Restrictions 
- Consequences 

 
Remedies available to X who suffered breach? 

- Damages 
o Measure  
o Limitations 

- Specific Performance 
- Injunction 

 
Can X claim payment under the contract/failed contract? 

- Action for debt 
- Liquidated damages or Penalty? 
- Restitution (with basis of unjust enrichment) 

 
Was the contract Frustrated? 

- Test 
- Consequences 

 
Does a vitiating factor apply? 

o Misleading and Deceptive Conduct 
o Duress 
o Undue Influence 
o Unconscionable Conduct 
o 3rd party impropriety  
o Statutory Unconscionable Dealing 

- Remedies 
 
 
 
 
 
 
 
 



RIGHT TO TERMINATE 
 
Since it is likely that X wants to terminate the contract, she must establish she has a 
right to do so (RTT). Y will argue to the contrary as he does not want the K terminated. 
To ensure she does not risk being sued for repudiating by wrongfully terminating, X 
may also seek a court order on this RTT 
 
BY AGREEMENT 
 
X will argue that clause 0 is a termination clause which expressly indicated the 
contract’s end, hence she can exercise a RTT. 
 
Since X must still perform their part of the contract, X will argue that an ‘accord and 
satisfaction’ agreement was validly executed by him and Y, which created a contract to 
end the original K.  

- Y may argue that the contract did not comply with ordinary principles of K 
formation 

- Y may argue no sufficient consideration was made 
 
FOR BREACH 
 
X will argue that Y breached clause 0, which required [identify correct conduct]. 
Clause 0 must either be a condition or an intermediate term that was substantially 
breached, for X to successfully establish that Y’s breach thereof gives her an RTT. 
 
Condition 
 
X will argue that Cl 0 is a condition and Y’s breach gave him a RTT (Tramways; Arcos). 
X would argue that the promise under [quote clause/term] was of such importance that 
he would not have entered into the K unless he was assured of the stated or substantial 
performance of it (Tramways Essentiality Test)  

- [apply facts] 
- Y may contest that Cl 0 is not a condition since their intent was not to make it of 

such “primary importance” so as to entitle a breach to give rise to a RTT. 
(Bancks) 

o X will argue that because damages would not adequately remedy her 
from the breach, the court will be more inclined to treat it as a condition 
(Ankar) 

o X will argue that the exact numbers used in the contract and their 
indication of the importance of the [apply facts] in correspondence 
showed intent of its nature as a condition (Tramways). 

o Y however could state that Clause 0 can be breached in a multitude of 
ways, hence it is more likely an intermediate term (Hong Kong).  

 
 
 
 



Y must then rebut this presumption in that X entered into the contract as a result of free 
exercise of will and informed judgment.  

- If Y referred X to obtain independent legal advice (ILA), this may indicate she 
was operating with an informed judgement. (Westmelton) 

o However, this is inconclusive as ILA may not actually allow X to be give 
free consent (Thorne v Kennedy) 

- If there was inadequate consideration on the part of Y, this may sway the court 
to allow a finding that he rebutted the presumption  

Conclude: *Look at what rescission will do – look below* 

UNCONSCIONABLE DEALING 

X may argue that Y unconscientiously took advantage of the opportunity presented by 
X’s special disadvantage. 

- X may argue that her special disability was: 
o drunkenness/ mental disorder (Blomley v Ryan) 
o lack of knowledge/ education = gross imbalance of bargaining power 

(CBA v Amadio) or 
o emotional dependence on Y  

§ (Louth v Diprose = used Y to take advantage of his infatuation, 
hence unconscionable) 

§ (MacKintosh v Johnson = Y did not take advantage because it was 
a brief relationship and he only gave improvident gifts to X) 

§ (Bridgewater v Leahy = Y took advantage of X’s desire to keep 
holdings intact and affection for X was the special disadvantage; 
passive acceptance of benefit can amount to unconscionable 
conduct) 

§ (Thorne v Kennedy = special disability leading to gross inequality)  
o Or that, whilst she does not fit within these categories, it is a non-

exhaustive list thus far (Amadio) 
o ‘lack of assistance or explanation where it is necessary’ (Blomley v Ryan) 

- X will need to prove that Y had knowledge of her disadvantage. X may rely on 
Mason J in Amadio and state constructive knowledge is sufficient since Y [apply 
facts]. On the other hand, Y may rely on Kakavas’ interpretation in that actual 
knowledge is required, and he did not have this. 

Whilst the courts’ decisions are inconclusive, it is clear that a predatory state of mind is 
required, as it is a commercial case. (Kakavas) Consequently, [apply facts]. 

- Y must rebut the equitable assumption arising for a finding for X above, in that 
the transaction was in fact fair, just and reasonable (CBA v Amadio) 

Conclude: *Look at what rescission will do – look below* 

 


