
Term
ination of Contract 

Term
inology: 

Term
 

D
efinition 

N
ature 

Term
ination:  

one part or both parties choose to end 
the contract by agreem

ent or for breach. 
A

pplies 
prospectively 

R
escission:  

rem
edy w

hich can be sought by an 
aggrieved part w

here a vitiating factor 
exists. 

A
pplies 

retrospectively 

Frustration: 
Ends the contract autom

atically w
hen a 

frustrating circum
stance exists 

A
pplies 

prospectively 
R

epudiation: 
A

 ground for term
ination; w

hen a party 
is unw

illing or unable to perform
 a 

contract 

G
round for 

term
ination 

D
ischarge: 

C
ontract brought to an end (by 

perform
ance, agreem

ent, frustration or 
breach) 

G
eneral term

 to 
describe ending of a 
contract 

C
ondition: 

Essential term
 that goes to the root of 

the contract 
G

ives right to 
term

inate 
W

arranty: 
Inessential term

 
M

ay give right to 
term

inate 
Interm

ediate term
 

A
lso called innom

inate, and is in the 
m

iddle of the preceding term
s 

D
oes N

O
T give right 

to term
inate 

 W
hen C

an Term
ination O

ccur: 

• 
B

y agreem
ent under the original contract 

• 
B

y agreem
ent under a subsequent contract 

• 
C

om
m

on Law
 R

ights: 

o 
For breach of condition 

o 
For sufficiently serious breach of an interm

ediate term
 

o 
For repudiation  

o 
D

elay 

  

2 T
ER

M
IN

A
TIO

N
: U

N
D

ER
 TH

E C
O

N
TR

A
C

T 

- 
Those found w

ithin the contract; either the original one, or a subsequent one. 

Term
ination by A

G
R

EEM
EN

T U
N

D
ER

 O
R

IG
IN

A
L C

O
N

TR
A

C
T: 

• 
A

 contract can either have a fixed term
 (the contract ends at a specific date), or an 

express term
ination clause (som

ething is stipulated that m
ust happen before party X

 
can term

inate) to indicate its end.  

• 
A

bsent a term
ination clause, an im

plied term
 can be m

ade to indicate the end of a 
contract; it is im

practical to have a contract w
hich does not have an end period, 

binding parties forever. 

 Term
ination by A

G
R

EEM
EN

T U
N

D
ER

 SU
B

SEQ
U

EN
T C

O
N

TR
A

C
T: 

• 
A

n exam
ple is a “contract to end a contract,” w

hich m
ust com

ply w
ith ordinary 

principles pf contract form
ation (including consideration) 

o 
If the contract is executory (ie both parties still have obligations to perform

 
under the contract), each party provides consideration in agreeing to release 
other party from

 obligations 

o 
If the contract is fully executed by one party (but not the other), it is 
necessary to have a deed, or ensure there is consideration provided by the 
party being relieved of perform

ance.  (These agreem
ents are often called 

“accord and satisfaction”) 

§ 
“A

ccord and satisfaction”: agreem
ent w

here one party releases a 
non-perform

ing party from
 any further obligation to perform

 a 
contract.  

o 
In return, a non-perform

ing party provides fresh consideration (buys the 
release from

 further obligations) 

• 
Term

ination can be inferred from
 a subsequent agreem

ent w
here such an agreem

ent 
covers sim

ilar ground to the original one.  

• 
A

bandonm
ent can occur after a period of inactivity or other activity that indicates 

parties no longer desiring their contract to be existent.  

 T
ER

M
IN

A
TIO

N
: C

O
M

M
O

N
 LA

W
 R

IG
H

TS 

- 
Even if there is a right to term

inate under the contract, C
L rights are still relevant 

for: o 
identifying dam

ages. 
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o 
“the adequacy of dam

ages”. 

• 
In this case, since it w

as difficult for the adm
inistrator to be 

rem
edied by dam

ages, it w
as a contributing factor for a breach 

to be found. 

• 
B

reach of term
s of W

A
R

R
A

N
TY

: 

o 
N

o breach of a w
arranty gives right to term

ination, only entitlem
ent to 

dam
ages. M

oreover, if a party term
inates based on a breach of a w

arranty, 
they are allow

ing the other party to then term
inate the contract based on 

that conduct, and seek dam
ages 

o 
IF a term

 can be classified into either an interm
ediate term

 or a w
arranty, the 

courts w
ill prefer an interpretation for the form

er as there is m
ore flexibility.  

o 
A

 term
 w

ill only be a w
arranty only if no possible breach could give rise to 

an event w
hich w

ould deprive the aggrieved party of substantially the w
hole 

of the benefit of the contract (unless clearly expressed otherw
ise) (Lord 

D
iplock in H

ongkong Fir Shipping). 

 EFFEC
TS O

F R
IG

H
T TO

 T
ER

M
IN

A
TE 

• 
W

hen an aggrieved party has a right to term
inate, they m

ust elect to take one of tw
o 

courses: 

1. 
Term

inate the contract and sue for dam
ages; or 

2. 
A

ffirm
 the contract and lose right to term

inate (can’t get dam
ages for loss of bargain 

but can get dam
ages for the particular breach). 

• 
If a contract is term

inated, it is technically, ‘frozen,’ m
eaning: 

o 
R

elieves both parties from
 further perform

ance; 

o 
D

oes not affect rights already accrued (ie. those fallen due before 
term

ination), w
hich are binding and enforceable. 

o 
N

O
TE: This differs from

 rescission for vitiating factors w
hich 

invalidates/avoids the contract retrospectively 

• 
Significance of the R

ight: 

o 
C

an get out: It m
eans that the aggrieved party can exit the contract and 

avoid future obligations. 

o 
Self-help rem

edy: It is a “self-help” rem
edy.  N

o need to go to court.  Sim
ply 

stop perform
ing.  In contrast, dam

ages require legal proceedings. 
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o 
Stakes are high if you get it w

rong:  Serious consequences if a party 
purports to term

inate w
hen they don’t have the right – am

ounts to 
repudiation – gives the other party the right to term

inate and sue for 
dam

ages for loss of the contract.  

 A
N

SW
ER

 O
U

TLIN
E 

• 
Step 1 – Identify the breach. 

• 
Step 2 – C

lassify the term
: 

o 
Is it a w

arranty? W
here no breach is likely to deprive the innocent party of 

substantially the w
hole benefit of the contract.  

o 
Is it an interm

ediate term
? W

here the term
 can be breached in a variety of 

w
ays, from

 the trivial to the serious (preferred because gives greater 
flexibility).   

§ 
Focus is on consequences of breach, such as loss suffered by 
prom

ise.  

o 
Is it a condition? W

here every breach is likely to deprive the innocent party 
of substantially the w

hole benefit of the contract.  (statutory or designated by 
the parties) 

• 
Step 3 – Identify the consequences of the classification of the term

: 

o 
B

reach of w
arranty - no right to term

inate (dam
ages only).  

o 
B

reach of interm
ediate term

-  look at gravity of breach and its 
consequences- D

oes it deprive the innocent party of substantially the w
hole 

benefit of the contract?  If yes =
 right to term

inate.  If no =
 no right to 

term
inate (dam

ages only). 

o 
B

reach of condition - right to term
inate for any breach.  

• 
Step 4 – Is there repudiation? 

• 
N

O
TE: o 

R
ight to claim

 for dam
ages are present for any breach, no m

atter how
 trivial. 

H
ow

ever, the loss of bargain dam
ages (highest form

) are only available 
w

here contract is term
inated. 

o 
B

est to advise a part to get a court declaration for their right to term
inate. 
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T
ER

M
IN

A
TIO

N
 FO

R
 R

EPU
D

IA
TIO

N
 

• 
A

 ground for term
ination w

here a party is unw
illing and/or unable to perform

 their 
obligations under the contract 

N
O

TE: O
verlap betw

een grounds for term
ination 

o 
A

 breach of condition can constitute repudiation of a contract 

o 
A

 sufficiently serious breach of an interm
ediate term

 can also constitute a 
repudiation 

o 
The distinguishing point for repudiation is that it m

ay occur before the tim
e 

set for perform
ance and give rise to a R

TT before an actual breach occurs 
(anticipatory breach) 

• 
R

epudiation has been deem
ed by the courts as a serious outcom

e: 

o 
“a serious m

atter and is not to be lightly found or inferred” - Shevill v 
B

uilders Licensing B
oard 

o 
“a drastic conclusion” - W

oodar v W
im

py 

• 
Test (objective): The party’s inability or unw

illingness to perform
, either in w

ords or 
conduct, to a reasonable person, m

ust: 

o 
relate to the w

hole contract (ie all of the prom
isor’s obligations); or 

o 
to a condition of the contract; or 

o 
otherw

ise be “fundam
ental” (deprive the innocent party of substantially the 

w
hole benefit of the contract). 

• 
C

arr v B
errim

an H
C

A
 1953 

o 
C

arr, the landow
ner, contracted to have B

errim
an, the builder, construct a 

factory on his land. C
arr fails to clear and excavate land, and turn 

possession of site to B
errim

an, breaching a section of the contract. 

o 
B

errim
an subcontracted the steelw

ork of the project to A
rcos. 

o 
H

ow
ever, C

arr entered into a separate contract w
ith A

rcos, disregarding B
’s 

liabilities of having subcontracted the steelw
ork already to A

rcos; C
arr did 

not utilise the arrangem
ent of B

 for the steel supply. 

o 
B

errim
an term

inated, and C
arr disagreed. 

o 
PR

IN
C

IPLE: 

§ 
C

arr w
as “prepared to carry out his part of the contract only if and 

w
hen it suits him

” 

§ 
This “evinces an intention no longer to be bound by the contract…

 or 
show

s that he intends to fulfill the contract only in a m
anner 
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substantially inconsistent w
ith his obligations and not in any other 

w
ay” 

o 
C

O
U

R
T H

ELD
: 

§ 
Term

ination w
as valid because C

arr failed to rectify first breach of 
not m

oving the m
achinery, and actively sought another source of 

steel, despite B
errim

an having had arranged the subcontracting 
already.  

§ 
The com

bination of the tw
o breaches am

ounted to repudiation w
here 

C
arr collectively evinced an unw

illingness to perform
 the contract 

• 
Laurinda Pty Ltd v C

apalaba Park Shopping C
entre Pty Ltd (1989) H

C
: 

o 
The parties entered into a lease agreem

ent, w
here C

apalaba undertook to 
procure the registration of a form

al lease or to deliver a registrable lease to 
Laurinda. Laurinda authorised C

apalaba to com
plete details for the 

registration and paid the relevant fees. Laurinda took possession of the shop. 

o 
A

 few
 m

onths later, Laurinda sought the lease, and w
as told by C

apalaba it 
w

ould be delivered “shortly” and in the not “too distant future.” A
 total of 

10 m
onths after the original agreem

ent, Laurinda solicited from
 C

apalaba 
the lease w

ithin 14 days. 

o 
C

apalaba replied on the 13
th day and stated they w

ere seeking instructions. 
The lease w

as in fact unregistered and Laurinda term
inated. 

o 
C

O
U

R
T H

ELD
: 

§ 
C

apalaba had repudiated and so Laurinda had a valid R
TT. C

apalaba 
evinced conduct to Laurinda that w

as “not only dilatory but also 
cavalier and recalcitrant” 

§ 
W

hilst tim
e w

as not of the essence in the contract, C
apalaba’s 

conduct in their delayed fulfilm
ent of obligation to send the lease, 

and provision of inadequate responses w
hen Laurinda follow

ed-up 
on the m

atter am
ounted to repudiation. 

o 
PR

IN
C

IPLE: 

§ 
“repudiation turns upon objective acts…

 disavow
al either of the 

contract as a w
hole or of a fundam

ental obligation under it” 

• 
Shevill v B

uilders Licensing B
oard H

C
A

 1982: 

o 
There w

as a lease agreem
ent betw

een the tw
o, R

E land for a term
 of 3 years. 

o 
The Shevill’s guaranteed obligation of tenant (their com

pany) of all the T’s 
and C

’s, including that rent had to be paid m
onthly. Further, a term

ination 
clause w

as present (lessor can term
inate after 14 days of unpaid rent) 


