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1.4 DISCHARGE BY OPERATION OF LAW FOR FRUSTRATION 

Frustration 

• Where a contract is frustrated, it is discharged automatically by operation of law 

• Doctrine of frustration creates a narrow exception: a contract is frustrated when supervening events make performance 

of the contract impossible or oppressive for one or both parties  

1.4.1 GENERAL PRINCIPLES 

A Contract is Frustrated When: 

1. The frustrating event occurs after formation of the contract; and 

2. The event occurs without the fault of either party (it is not ‘self-induced’); and 

3. The event renders performance of the contract impossible or radically different; and  

4. Neither party has assumed risk for the event under the terms of the contract (responsibility has not been allocated to 

one of the two parties) 

Codelfa 
Construction v State 
Railway Authority of 

NSW (1982) 

Contract had been 
frustrated due to 
supervening 
illegality 
(injunction)  

• SRA contacted Codelfa for excavation – authorised by legislation, appeared to 
preclude actions to enjoin based on nuisance 

• Contract provided for payment at a fixed rate ‘for satisfactorily performing works 
required regardless of difficulty’ – work to be completed 130 weeks from date of 
notice  

• Injunction stopped work between 10pm and 6am – Codelfa forced to reduce three 
shifts per day to two  

• Arbitrator implied a term granted a reasonable extension of time – appeal saw 
HCA refusing to imply such a term in contract  

• Appellants left to argue the grant of injunction had frustrated contract 

Judgement  

• The contract had been frustrated by supervening illegality which as a matter of 
construction, rendered performance radically different from what was 
contemplated by the parties  

• Parties operating under assumption that work could be lawfully completed in a 
certain way – supervening injunction rendered this an impossibility 

Mason J 

• ‘Performance by means of a two-shift operation necessitated by the grant of the 
injunction was fundamentally different from that contemplated by the contract’ 

1.4.2 EFFECTS OF FRUSTRATION  

Effects  

• Discharge is immediate and automatic and occurs by operative law 

• General discharge – the effect of discharge is prospective and accrued rights are not divested  

• Restitution will be available where there is a total failure of consideration   

Fibrosa SA v 
Fairbairn [1943] 

Total failure of 
consideration  

 

Contract 
frustrated 
because of war 

• Fairbairn contracted Fibrosa for construction of machine to be delivered in Poland 

• Fib paid $1000 of initial payment amount of $1600 – Britain declared war on 
Germany, frustrating the contract  

• Fib sought a return for $1000 on basis that there had been a total failure of 
consideration – Fair refused, arguing that substantial work had already been 
completed 

Judgement 



 

Loss lies where 
falls BUT total 
failure of 
consideration → 
unjust enrichment  

• Fib entitled to return $1000 due to total failure of consideration 

• Fib could recover on grounds that there was a failure of consideration – the 
general rule is that the loss lies where it falls, this does not apply to cases where a 
party sues outside the contract for failure of consideration  

• The court classified the right to recover for total failure of consideration as a right 
arising in ‘quasi-contract’ – this area of law is now known as unjust enrichment 

Viscount Simon LC 

• ‘to claim the return of the money paid on the ground of total failure of 
consideration is not to vary the terms of the contract in any way. The claim arises 
not because the right to be repaid is one of the stipulated conditions of the 
contract but because in the circumstances that have happened, the law gives the 
remedy’ 
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2.1 PRIVITY AND STANDING TO ENFORCE 

General Notes 

• Privity Rule: only a party to a legally valid contract can sue or be sued on the contract 

o Means that third parties who stand to benefit from the performance of a contract, but are not parties to the 

agreement and did not provide consideration for performance, cannot enforce the agreement  

• A party to a contract can sue to enforce the agreement on the third-party’s behalf – if they suffered no loss, they 

cannot obtain specific performance of the agreement, they are entitled to recover only nominal damages  

• Joint-promisee principle: when two or more parties are the joint beneficiaries of a promise (when the promise is made 

to them jointly) it can be enforced by both of them or, if one of them is deceased, a surviving party, irrespective of the 

fact that only one of the joint-promisees has provided proper considerations 

Coulls v Bagot’s 
(1967) 

Contractual 
promise made by 
joint promisees 
can be enforced 
by both of them  

 

Payments were 
revocable 
mandate, revoked 
by Mr Coull’s 
death  

 

Joint promisee  

• C granted certain rights to a company to quarry stone from his land in return for a 
promise to pay royalties to C and which wife (MC), while they were alive and to 
the surviving spouse following one of their deaths  

• C died and his executor sought the courts direction as to whether royalties should 
be aid to MC 

• Initial decision was that royalties should be paid to MC – executor appealed 

Judgement 

• The appeal was allowed on grounds that on proper construction the payment was 
a mere ‘revocable mandate’ a simple permission to make royalty payments to MC 
and the mandate was revoked on occasion of C’s death  

• A different majority of court accepted the principle that contractual promises 
made by joint-promisees can be enforced by both of them, not withstanding that 
consideration may only have moved from one of them 

Beswick v Beswick 
[1968] 

No capacity to 
enforce – could 
enforce as 
administratrix   

• PB coal merchant – nephew JB helped him with business  

• Following a leg amputation PB sold his business to JB in return for employment for 
the rest of his life and a weekly annuity to his wife 

• PB died, John refused to pay Mrs B (only paid one 5-pound annuity)  

Judgement 

• Mrs B had no capacity to enforce in her own name but she could enforce as 
administratrix of Mrs B estate 

‘Himalaya’ Clause 

• The effect of this clause is to protect third-parties through the creation of a collateral contract between the third party 

and the consignor  

• Four requirements to be met: 

1. The contract of carriage must make it clear that the 3rd party is protected  

2. It must have been clear that the carrier was contracting on its own behalf and as an agent for the 3rd party 


