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2.2   Lochner and economic substantive due process  

 

Police powers: Not a term used in the Constitution. It’s used in the plenary power sense (‘peace, order and good 

government [of the Cth in Australia]’. The words do not convey a literal meaning.  

 The states have the power to regulate for the ‘health, safety and morals, and general welfare of their 

people’.  

 Note clashes with State Constitutions – but, mostly, not dealing with State constitutional law in the course 

(important to recognise that these powers are exercised within a State constitutional system, in relation to 

the US Constitution). 

 

10
th

 Amendment:  

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are 

reserved to the States respectively, or to the people. 

 The 10
th
 Amendment itself does not itself drive jurisprudence, but it does remind people that the States 

have their own constitutional sphere of jurisdictions; and their own powers that are exercisable 

concerning the welfare of their own people. 

 

Limitations from the US Constitution: At issue in Lochner is specifically the protection of contractual and 

property ‘liberties’ – important to consider relevant provisions in the US Constitution e.g.: 

 Art 1, § 10 – Contracts Clause: ‘No state shall…pass any…law impairing the obligation of contracts.’ On 

its face, it looks like it applied to the circumstances of Lochner (i.e. the restraint of an NY State law on 

bakers’ contractual freedom to determine working hours) – but it didn’t! All authority suggests that this 

clause has done nothing since the early years of the Republic in relation to the major disputes that arose 

about title to property as the US became the US. (Not too important for present purposes.) 

 5
th

 Amendment – Takings Clause: ‘No person shall...be deprived of...property, without due process of 

law; noe shall private property be taken for public use, without just compensation.’  

 14
th

 Amendment – Due Process and Equal Protection Clauses: ‘‘...nor shall any state deprive any person 

of...property, without due process of law’ – relevant because this is a state law. 

o But: Back in the Lochner era there was no incorporation doctrine! The 5
th
 applies to Congress; 

the 14
th
 applies to States. Some acknowledgement of the relationship, but no doctrine articulated 

until 1925. 

 

  



Substantive economic due process doctrine: substantive content rather than just procedural content to the due 

process clauses of the 5
th
 and 14

th
 Amendments. 

 Before Lochner: Due process was considered overwhelmingly to be procedural (natural justice, 

procedural fairness etc.). The idea of substantive due process began to emerge gradually.  

 Now: The substantive economic due process idea is discredited – the Lochner era is separated from other 

ways of thinking about due process. 

o SEDP ended in the Lochner era but SDP persists in the protection of privacy and intimate 

choices. This distinction is the essential objection of Scalia, Roberts and Bork et al to Roe v Wade 

– i.e. across the board repudiation of SDP v the distinction between the two. 

Lochner Era: The USSC made it common practice ‘to strike down economic regulation adopted by a State based 

on the Court’s own notions of the most appropriate means for the State to implement its considered policies’ i.e. 

using its interpretation of substantive due process to strike down laws held to be infringing on economic liberty or 

private contractual rights. 

 c. 1897-1937 (Allgeyer v Lousiana until West Coast Hotel Co v Parrish overturned Adkins v Children’s 

Hospital) 

 Judicial activism mixed with political conservatism – very heavily critiqued by Robert Bork and Roberts 

CJ, despite their conservatism. 

 The Lochner era is essentially universally reviled: although some conservatives might suggest that 

freedom of contract is a good thing, they tend to reject or resist the idea of implying substantive rights at 

all into the Due Process clause. The problem in recognising economic liberties in the words ‘due process’ 

by implication is a slippery slope, and so they are critical of things like privacy. The conservative 

perspective is an originalist or originalist-textualist perspective i.e. from that perspective you do not find 

‘economic liberty of freedom of contract’ in the words ‘due process’ – those words are purely procedural. 

o The living tree, liberal perspective: SDP is fine for protecting things like privacy; but they revile 

the concomitant idea of economic liberties from Lochner. 

Three elements to SEDP: 

(1) Due Process Clauses (5
th
 and 14

th
 Amend): limits the federal and state govt respectively (now 

incorporation doctrine applies to both) from depriving ‘any person of life, liberty or property without due 

process of law’ i.e. requires the protection of individual liberties from state action. In Lochner, this was 

the liberty ‘to purchase and sell labour’. 

(2) These liberties are not absolute: they can be regulated for a limited set of purposes i.e. ‘the safety, health 

and morals, and general welfare of the public.’ 

(3) The Court may examine legislation to ensure the means used to further its legitimate purposes are well-

suited to achieve those purposes, and not unduly restrictive of market choices. 



BEFORE LOCHNER: 

 C19th: Little constitutional jurisprudence and Bill of Rights jurisprudence until the late C19th. The 

development of the railroad opened up new areas of regulation, expanding exponentially the mileage of 

interstate transport and trade; dramatic expansion of commerce and demographic changes. And, a rise in 

federal cases concerning the Commerce Clause e.g. whether Congress can regulate the railroad, 

businesses associated with the railroad etc. 

 An emerging doctrine of governmental protection of workers’ welfare – rise of unions (particularly 

prominent in the UK and Aus, but still important in the US story).State legislatures begin to pass laws 

with social welfare objectives e.g. regulating payment and conditions of labour.  

o In Lochner: clear (but covert) message about the Court’s recognition of new theories of 

government regulation of labour – that thinking generated significant cases. 

 Emergence of the argument that the liberty of employment contracts is protected in the Constitution. The 

argument hangs on the protections of ‘privileges and immunities’ of citizens in Art IV, § 2 – that 

expression is repeated in the 14
th
 Amendment.  

o Argued also by suffragettes – i.e. that ‘all persons’ in the 14
th
 Amendment included the 

‘privilege’ of voting.  

o The USSC held that ‘privileges and immunities’ referred to those enjoyed at the time of the 

Framing of the Constitution, repeated in that sense in the 14
th
 Amendment. Thus, the ‘privileges 

and immunities’ clause has been leeched of its force. 

 

CASES: 

The Slaughter-House Cases 83 U.S. 36 (1873): A Louisiana law granted a monopoly to an abattoir company. 

Other butchers were unhappy, deprived of their opportunity to work. They argued that the privileges of citizens in 

the Constitution included the right to pursue one’s own profession. First USSC case on interpreting the 14
th
 

Amendment. 

 Majority: That argument was rejected. The Court held that due process ‘privileges and immunities’ (Art 

VI § 2 + 14
th
 Amendment) did not incorporate the right to practice a profession, and that due process 

was purely procedural.  

 Dissent: suggestion that the liberties protected under the Constitution must also include the liberty to 

pursue one’s own profession, to pursue employment; natural law argument. 

o Criticism: Prof Laurence Tribe (Harvard) wrote that these cases ‘incorrectly gutted the Privileges 

or Immunities Clause’; Prof Akhil Amar (Yale) wrote that ‘Virtually no serious modern scholar – 

left, right, and center – thinks that Slaughter-House is a plausible reading of the 14
th
 

Amendment’. But cf Kevin Guztman, who thinks the 14
th
 was meant only for ‘specifically federal 



rights’ – rejects incorporation and thinks that the contrary view is to allow federal courts to be ‘a 

perpetual censor upon all legislation in the States’ (Jefferson view). 

Loan Association v Topeka 87 U.S. 655 (1874): The dissent from Slaughter-House starts to emerge. Concerned a 

Kansas scheme that taxed citizens to fund bonds that could be sold to subsidise industry that moved to Kansas. 

The law was designed to encourage commercial investment in the State.  

 The Court found that the taxpayers, as individuals, could not be forced to pay for the commercial interests 

of other persons. Encouragement of investment was a valid purpose, but they could not force donations 

from people of their own property to that purpose. 

Santa Clara County v South Pacific Railroad Co (1886): 14
th 

Amendment protections extend to corporations as 

‘persons’ not just ‘natural persons’ (corporate persons; legal persons). That thinking significantly extends the 

scope of 14
th
 Amendment protection. 

Mugler v Kansas (1887): Case concerned temperance laws in Kansas (widespread before federal prohibition). 

 Held that the police powers included laws prohibiting the sale of alcohol: USSC said that if ‘a statute 

purporting to have been enacted to protect the public health, public morals or the public safety has no real 

or substantial relation to those objects, or is a palpable invasion of rights secured by the fundamental 

law…’ it will be unconstitutional. 

Allgeyer v Lousiana (1897): First application of Lochner Era principles – A state law prohibited payments by 

unlicensed, out-of-state insurance companies. 

 This was held to be a breach of liberty in the 14
th
 Amendment, which includes a citizen’s right ‘to live 

and work where he will’; to earn a living, to pursue a livelihood, and to enter into all necessary and proper 

contracts. 

Holden v Hardy (1898): A Utah law fixing 8-hour work days for coal miners was upheld against a claim of breach 

of the 14
th
 Amendment, but the Court indicated that it would assess reasonableness of any regulation. 

 The USSC recognised an exception for cases where longer hours were particularly injurious to health. But 

the Court stressed this was not to be a general principle that laws restricting the hours of employment 

would be upheld; it was to be industry-specific. 

 

 

 

 

 

 

 

 



Lochner – Three Major Principles: 

(1) Freedom of Contract: ‘The general right to make a contract in relation to his business is part of the 

liberty of the individual protected by the 14
th
 Amendment…The right to purchase or sell labor is part of 

the liberty protected by the amendment…’ 

(2) Government needs a valid police purpose: the ‘police powers…relate to the safety, health, morals, and 

general welfare of the public. Both property and liberty are held on such reasonable conditions as may be 

imposed by the governing power of the State in the exercise of those powers.’ 

(3) The judicial role is to scrutinise legislation interfering with freedom of contract, to ensure it serves 

a valid police purpose: ‘Is this a fair, reasonable and appropriate exercise of the State, or is it an 

unreasonable, unnecessary and arbitrary interference with the right of the individual to his personal 

liberty or [his liberty] to enter into…contracts in relation to labor which may seem to him appropriate or 

necessary for the support of himself and his family?’ 

Lochner Era generally:  

 Almost 200 laws were struck down varying from: price regulation; prohibition of rags/debris in 

mattresses (quality control); standardization of the weight of loaves of bread; a law basing the grant of 

business licences on the standard of service; minimum wage legislation; and laws providing mortgage 

relief to farmers. 

 Adair v U.S. (1908); Coppage v Kansas (1915): laws protecting union membership struck down. 

 Hammer v Dagenhart (1918): regulation of child labor struck down. 

 Baily v Drexel Furniture Co (1922): tax on employers hiring children struck down. 

 Adkins v Children’s Hospital (1923): minimum wage for DC women struck down. 

 Schechter Poultry v U.S. (1935): Regulations made under the National Industrial Recovery Act struck 

down. 

 Carter v Carter Coal Co (1936): federal legislation regulating the coal industry struck down. 

Lochner Exceptions: 

 Muller v Oregon (1908): maximum hours for women’s employment upheld! (First ‘Brandeis Brief’.) 

 Bunting v Oregon (1917): mandating overtime payment for working beyond 10 hours a day in many 

industries upheld! 

 Hebe Co v Shaw (1919): regulation of nutritive composition of milk upheld! 

 1930s Depression relief laws upheld! e.g. price regulation of milk (Nebbia v NY (1934)); extended period 

for foreclosing on mortgages (Home Building & Loan Association v Blaisdell (1934)). 

End of the Lochner era: Since 1937, no laws have been invalidated for infringing liberty of contract as protected 

by due process. See cases cited below. 



CASES:  

Lochner v New York 198 U.S. 45 (1905): Joseph Lochner owned a bakery in Utica, NY. He claimed the NY State 

Bakeshop Act 1895 was unconstitutional. The Act prohibited working days of over 10 hours in his bakery, but 

hired people for longer shifts anyway. He was fined twice for a total of $75 in County Count; the conviction was 

upheld by the Appellate Division of the NYSC, 3:2; and the NYCA, 4:3. In the Supreme Court, though, he was 

successful, 5:4. The opinion of the Court was delivered by Justice Peckham (last SC justice successfully 

nominated by a D President, Cleveland, in an R Senate) with Fuller CJ, Brewer, Brown and McKenna JJ. 

 ‘The statute necessarily interferes with the right of contract between the employer and employees…’ The 

Court went on to say ‘The general right to make a contract in relation to his business is part of the liberty 

of the individual protected by the Fourteenth Amendment…’ citing Allgeyer v Louisiana. In competition 

with that liberty are the ‘police powers’ i.e. the powers of the States to regulate with respect to ‘the safety, 

health, morals and general welfare of the public’. 

o For example, Holden v Hardy where coal mining was considered injurious enough to warrant a 

prohibition on work over 8-hours a day – but this was held to not be a general principle. 

 Question for the Court: ‘Is this a fair, reasonable and appropriate exercise of the police power of the 

State, or is it an unreasonable, unnecessary and arbitrary interference with the right of the individual to 

his personal liberty or to enter into those contracts in relation to labor which may seem to him 

appropriate or necessary for the support of himself and his family?’ 

 First, the Court dismissed a ‘labor law’ argument i.e. bakers are not dumb, nor are they ‘wards of the 

State’. They concluded that, viewed purely as labor law, it was not a law that fell within the police powers 

of the state. Rather, ‘The law must be upheld, if at all, as a law pertaining to the health of the individual 

engaged in the occupation of baker.’ 

o ‘Clean or wholesome bread does not depend upon whether the baker works but ten hours per day 

or only sixty hours a week.’ 

 They then examined the statistics of being a baker: ‘There must be more than the mere fact of the possible 

existence of some small amount of unhealthiness to warrant legislative interference with liberty.’ 

o ‘It is impossible for us to shut our eyes to the fact that many laws of this character, while passed 

under what is claimed to be the police powers for the purpose of protecting the public health or 

welfare, are, in reality, passed for other motives.’ 

 That is, the distribution of wealth, or the welfare of a particular group. 

o ‘The purpose of a statute must be determined from the natural and legal effect of the language 

employed, and whether it is or is not repugnant to the Constitution of the United States must be 

determined from the natural effect of such statutes when put into operation, and not from their 



proclaimed purpose. Minnesota v. Barber, 136 U. S. 313; Brimmer v. Rebman, 138 U. S. 78. The 

court looks beyond the mere letter of the law in such cases. Yick Wo v. Hopkins, 118 U. S. 356.’ 

 Held: No ‘substantial effect’ upon the health of the bakery employee to justify the law as ‘really a health 

law’. The Court felt that ‘the real object and purpose were simply to regulate the hours of labor between 

the master and his employees (all being men sui juris) in a private business, not dangerous in any degree 

to morals or in any real and substantial degree to the health of the employees. Under such circumstances, 

the freedom of master and employee to contract with each other in relation to their employment, and in 

defining the same, cannot be prohibited or interfered with without violating the Federal Constitution.’ 

 Dissent #1 – Harlan, White and Day JJ: Their approach was to accept that there was a constitutionally 

guaranteed liberty of contract, but that they were more deferential to the legislature i.e. requiring ‘plainly 

and palpably’ the law to be ultra vires legislative power. ‘…the statute must be taken as expressing the 

belief of the people of New York that, as a general rule, and in the case of the average man, labor in 

excess of sixty hours during a week in such establishments may endanger the health of those who thus 

labor. Whether or not this be wise legislation it is not the province of the court to inquire.’ 

o That is, opinion turned on role of the USSC, no judicial activism, law upheld by using evidence 

that labor in excess of ten hours a day is injurious to health: ‘If such reasons exist, that ought to 

be the end of this case, for the State is not amenable to the judiciary in respect of its legislative 

enactments unless such enactments are plainly, palpably, beyond all question, inconsistent with 

the Constitution…’ 

 Dissent #2 – Holmes J: Took the view that the Constitution ‘is not intended to embody a particular 

economic theory’. It is made for people who disagree, and the judges views on those views (e.g. 

socialism; distribution of wealth) should not influence their judgments. 

o  ‘It is settled by various decisions of this court that state constitutions and state laws may regulate 

life in many ways which we, as legislators, might think as injudicious, or, if you like, as 

tyrannical, as this, and which, equally with this, interfere with the liberty to contract. Sunday laws 

and usury laws are ancient examples. A more modern one is the prohibition of lotteries.’ 

o ‘I think that the word liberty in the Fourteenth Amendment is perverted when it is held to prevent 

the natural outcome of a dominant opinion, unless it can be said that a rational and fair man 

necessarily would admit that the statute proposed would infringe fundamental principles as they 

have been understood by the traditions of our people and our law. It does not need research to 

show that no such sweeping condemnation can be passed upon the statute before us. A reasonable 

man might think it a proper measure on the score of health.’ 

 


