Table of Contents

Topic 1: Agency & PartNership LAW ............cooiiiiiiiiiiiiieeeee ettt st s s 1
Y= 1 Loy VTR POPRPTPPPPPTRINt 1
(@1 g Y [0 T 2 ==Y o Tor YRS UE 1
Agency by Actual AULNOKILY ....euvviiiei e e 2
Appointment UNder SEal..........eviiiiiiieiee e s 2

(Express Authority) Appointment in Writing ......cccceevevieeecciiee e 2

(Implied) Actual AULNOIILY ...occccvieeccieee e 2

Agency by Estoppel AKA "Apparent (ostensible)" Authority.......cccceeveieeeecciieeecnneen.. 3

TOOth & CO V LAWS (1888) ......oeecveeeieieeeieiesieeestieesteeesteeese e seteesteeesaaeeseseesnreeans 3

Watteau & FENWICK (1893) .......uevieeeeieeeieee et etree e et eeaveee e 3

Peterson v Moloney (1951) ......cccuveveeeieeeieeeeresieeseteesteeeteseseaeesareesneeeneeens 4

Crabtree Vickers P/L v Aust Direct Mail Marketing (1975) .....c.c.coceevvevreerenne. 4

Freeman & Lockyer (a Firm) v Buckhurst Park Prop (1964) .........ccccccoveeveenne... 4

The distinction between Actual Authority & Apparent Authority................... 5

The distinction between IMPLIED Actual Auth & Apparent Authority............ 5

Agency by Operation of Law — Agency of NeCessity......ccccceecuveeiiciieeiiiieee e 6

Great Northern Railway Co v Swaffield (1874) ..........coceevvvevieeeiieeseeecieeeennn 6

SACHS V IMIKIOS (1948 ).....ccueeeeeeeee ettt eeee e eetee e e 6

Agency by RAtification .......cccuieii i 7

A must have purported to act as P's agent........cccovveeeeiieccciiiieeee e, 7

P must have been in existence & capable of being ascertained ..................... 7

P must have full knowledge of all material circumstances..........cccccceeeviveenns 8

Ratification must occur within a reasonable time...........ccocceeiienieiiieneene 8

Relationship: PrinCipal & AGENt .........oviiiiiiii ettt 8

Duties of an ABeNt............c.oviiiiiiii i et 8

Mitor Investments P/L v General Accident Fire etc (1984) ................ 8

Chaudhry v Prabhakar & Anor (1988)........c..cccceevcveeicieeeiiee e 9

GratUitoUS AZENTS .o 9

An agentis generally a fiduciary .......ccooeeeee e 10

Other consequences of fiduciary relationships........ccccceecieeieecieeiccciee e, 10

Hewson v Sydney Stock Exchange Ltd (1967) .......cccccoeevveeecvreennnn. 11



Remedies for Breach of Agent's DUY.......cccceevviieiiiniiieierieeccee e 11

=4 d o - T I 2 ==Y oY U 12

Rights & Duties between Agent, Principal & Third Parties..............cccccceveveirninnnnnns 13

Where the name of P is disclosed..........cccooviieiiiiniiiiiiiie e 13

Where the existence of the agency is disclosed but not P.........cccuveeennneen. 13

Agent's Liability to the Third Party............cccoveiiiiii e, 14

Breach of warranty of AUthOrity.......coccciiiiiii i, 14

NEglIZENCE & DECEIL....ccccuieeiieiiiie et e e e e sbaee e e 14

Termination Of AGENCY.......cei i e e s e e e e abae e e 15

B o) B Y= T o | U URPRP 15
Various BUSINESS STIUCTUIES.......cciviiiiiiiiiiiiiiiiiiiticrt e e 16
Yol [T N - Lo [T T OO P OO PRSI 17

I Lo 1o = I U S ERPR 17
Unincorporated ASSOCIAtIONS. ......ccccviiiiiiiiie et e et e erree e sre e e rre e e e sbee e e e abee e e enees 17
INncorporated ASSOCIALIONS ........uviiiiiieiiiciieeee e e e errre e e e e e e e enrrr e e e e e e e e e annreees 17

JOINT VBNTUNE....eeeee e e e s 18

United Dominions Corp Ltd v Brian & Ors (1985) — full summary................ 18

[ Ty L= £ o 1T« T PSP 19
AZeNCY & PartnNership .........ooociiiiiiiiii e s 19
N oY ol T Y-V o =T g 1T o | PSR 19
Canny Gabriel Castle Advertising & Anor v Volume Sales (1974) ..........cccceevvvevveennne. 20

1st: 'A business must be carried ON'.........cccooiiiiiie i 20

2nd: 'Carrying on a business in COMMON' .......cccciiieiiiiiee et e e e e e ebaee e 21

Keith Spicer Ltd v Mansell (1970) .........cccvevueeicieeicirecieesreeseesieeesvve e 21

3rd: "With @ View t0 Profit'........ooueeiii e 21
Sharing Net Profits/Gross RELUINS .........ccviiveeereeereeeteeere et e et e eeecreereeveeebeeebeesteesteesanesaveeaneens 22
(07 1o R o 4 I (1 1 TR 22

The Duke Group Ltd v Pilmer & Ors (1999)...........c.cccovveieiieciie e 23

Other EVidence of OWNEISNIP .....cccuuiii it e et e e e bre e e e bae e e e b aee e enes 23
Joint Ventures NOT found to be Partnerships........ccccuueeeeeeii e 24
Television Broadcasters Ltd v Ashton's Nominees (1979) .....ccccccccvevveevceeeccenesveennnn 24

Partnership ASre@mMENTS ..........cccviiiiiiiiii ettt e e e et e e et e e e s ratr e e e enraeeeannraeean 24



Implied Partnership ABreemMENTS......cciii it e e e e e ennens 24

Express Partnership AgreemeENnts.......ioccieieieciee e ettt raree e e 24

Illegal or Unenforceable Partnerships .........ooocuveeiiciiie et 24
Essential Rules (10 registration) .......cc.ueececiiieieiieee ettt e e et e et e e e e aae e s 25
Relationship: Partners with Third Parties ..............cccccvviieiiii e 25
The transaction must be within the scope of the business.........cccocvveevcieeeicineeennn, 25

The transaction must be carried on in the usual Way........cccccviieeeeeiicccciiieeeee e 26

TP must either know or believe person acting is a partner or has auth.................... 26

Other sections relevant to liability to Third Parties.......cccccceeeevcieeeiicieeennns 26

Partners bound by actions made on behalf of firm.......................... 26

Partner using credit of firm for private purposes........ccccceeeecvveeennnns 26

Liability in contract (liability of partner) .......ccccoeeveeeeiiieeieiieeeenee, 26

Liability iN TOrt ... e 27

Lynch v SEIff (1943)......ueeieeeiiee ettt et 27

Partnership PrOPerty .........oooiiiiiiiiiiii ettt see e e st e e s s bbe e e e sbee e s ssabeeessneeas 27
What constitutes partnership Property? ... e e e e e e ernnes 28
Kelly v Kelly (1990) 64 ALIR 234 ........ooiiiiiieiiesie sttt ettt sttt st st 28

Harvey v Harvey (1970) 120 CLR 529........ccociviiiieiiierieeetee e sveeseeesveeessaeeseree e 28

Duties of Partners to @ach other ...........ccocooiiiiiii i 29
MaNAGEMENT ISSUEBS ...ceieieee e bbbt babababaranes 29
Liability of Incoming & Outgoing Partners.............ccccceevviiieiivciiee e 30
FIdUCIArY DUBIES .....cooiiiiiiiiie et ee e e s e s s e s s ae e e e aee e s eares 30
Dissolution of Partnership ..o e e 31
Dissolution by Partners (agreemMent) ......cceeeecieeieeciiee et e 31
DisSOIULION DY STAtULE ...cieeii i e e e e e e e e ee s 31
Dissolution DY COUIt Order ......uuiiiiiiieeeciiiee et e e rre e e e bre e e e abae e e aes 31
Dissolution BY EXPUISION ....c..eeeiiiiiiee ettt e crrre e e e e e rnrr e e e e e e e e nenae s 32
Dissolution & WINAING UP ..cceecuuriiiiiee ittt e e e errree e e e e s eeennrre e e e e e e e e nnnaees 32
Self-executing DiSSOIULIONS .....ccccciiii ittt et e e e tr e e s enre e e e sbreeeens 32
Dissolution upon Retirement of @ Partner.......ccccooveciiiiiiei e 32
Dissolution upon Death of Partner.........cccuueeeiii i 33

Dissolution upon Bankruptcy of @ Partner.........ccooccveeieeciee et 33



Claims on insolvent Partners/Partnerships ........cocoveeeeeeeieeeeceeeeeee e eene s 33

Liabilities of @ FOrmMer PArtner .....c..cooeo oottt s 34
NEW PAItNErS c..eviiiiiiiiiiiiiii it sra e se s 34
Future Liabilities of the FirM .......cooiii et s s e 34
Retiring Partner's Continuing Rights to Profits........cccceiiiiiiiiicieieccee e 35
Barclays Bank v Bluff (1982); Cameron v Murdoch (1986) .........c.cccccveeeveevveeeveeenen. 35

Rules for Distribution of Assets on Final Settlement.........c.cccooiiiiiiiiiiiiiieee e 35
GOOAWI L. st s sttt s 36
Alternatives to General Partnerships........ccocieeiicieie e e 37
'Limited' PartNerships ......uueeeeei ittt e e e e e e arrre e e e e e e e s anraae e e e e e eennnnes 37
'Incorporated Limited Partnership' ..o icciiie e 37
Comparative Table (Partnership ACES) ......cccceeeeeciiee e e e e e e e 38
Topic 2: The Context of Australian Corporations LaW ........ccceieeeeeeeeensiiiiiiieeiennsssnsiniiieieennnnsninns 39
New South Wales v Commonwealth (1990) HCA 2 ("the incorporation case").......... 39

New South Wales v Commonwealth (2006) HCA 52 ("work choices case")............... 39

The 1990-2001 SCHEME ...ttt et s bt e e sne e e s ane e smneesane 40
The Present SChEIME .....cooiiiieeee et st e 40
TRE ASIC ..ttt st e e s et e e sttt e e s ate e e s s b ee e e s e baeeesanraeeeeanraeeeebeeen 41

Topic 3: Corporate Personality ...........ieeeeeemeeeiiiiiiiiiiiemueiiniiiiiiiieieneiiiiiiiiiieiieenesiniinieeeeeesanse, 42
Separate Legal Entity (SLE) & Limited Liability................cccceeiiiiiiiiie e 42
Characteristics of a Company as a legal entity .....ccccceeeeciiieee i, 42

o T g Tl T L= LRSS 42
Salomon v Salomon & CO Ltd (1987) .....ccuveeeeeueeeeieieee e 42

Lee v Lee's Air Farming Ltd (1961) .......ccceveueeicieeicireiiee e cieeeiee e 42

Pioneer Concrete Services v Yelnah Pty Ltd (1986) ........cccevvvercreeecerereneene 43

Gilford Motor v Horne (1933) ......oocveeecieeecieecee ettt et 43

Spreag v Paeson Pty Ltd (1990) ........cccueevueeriieiiieeceeesreesreesteeesvveesree e 43

Re Darby; Ex parte Brougham (1911) .......cccceevevecireiiee e 43

Exceptions to the Separate Legal Entity (SLE) by Statute...............cccoeeveeiiieicee e 43
Director's liability for company's debts incurred during insolvent trading ................ 43

Director's liability where company's share capital transactions cause insolvency ....43

Exceptions to SLE under general laW.............cccccuvviiiiiiii i 43



Courts cannot ignore existence of COMPANY .......ceeveeiiiiciiiiiiie e 44

Courts cannot ordinarily treat company as an agent for controller..........cccccuee.n..... 44
Unfairness alone cannot justify a court departing from SLE doctrine...........ccuee...e. 44
Grounds for a court to depart from SLE doCtrine.........cccuviieieeieeccciieeeee e, 44
Under-resourced companies may be seen as agents or shams or devices................ 44

Smith, Stone & Knight Ltd v Birmingham Corp (1939)........cccceeeeueeiiieeicieeciee e, 45
Y oY 1TV T T @ o T o TSRS 45
Crimes in which companies can be convicted ........cccccouveiieciiieiccieec e 45
Punishment of @ COMPANY ..ccoocuiiii e rree e e 46
Company & Actor: Co-principals or accomplices? ......ccccvviieeeiiiccciiieeee e 46

A company's state of MING ........cooviiiiiiie e e e 46
Knowledge through the directing mind & Will...........cooveiiiiiiicii e, 47
Knowledge through agents...........eeeee it anees 47
Knowledge through common direCtors........cccveieieiiieicciiee e 48
Composite knowledge of multiple agents.......ccoveeeeeii i 48

The difficulty of dealing with corporate Sroups .......ccccvvieeeei e 49
Liability of holding company under 8588V..............cccceeviiieiiiiiieecciee e 49
Defences of holding COMPANY ......eeeiiiiiicieee e e e 49
Reasonable grounds to expect SOIVENCY......cceeereiciiiiieeeeeiccceeee e, 49

Reliance on information ..o 49

Justifiable non-participation of director with knowledge ............ccccccc.n..e 50

Taking all reasonable steps to prevent insolvent trading..........ccccceeeeeeennnns 50

Liability of holding company under general [aW........ccccccuveeeiviiiiicciiee e 50

Walker v Wimborne (1976) .........cceecueeieeeeiieesieesieeeiee e sveesteeesnaeesenee e 50

Wholly-owned subsidiaries.......ccccevcciiiiiee et 50

Briggs v James Hardie & Co Pty Ltd (1989) ........cccoveeveeeecreeeiieeinen, 51

Critical perspectives on the metaphor of legal personality........cccccccviiiieieiiccciiiieee e, 51
Environment Protection Authority v Caltex-Refining Co Pty Ltd (1994) ..................... 51
Summary of notes from Aidan RICKELES .......ccuvieeeciiiiiiieee e 51

A more empiric description of corporation.........ccccceeeeeeecciiieeee e, 52

'profit seeking private bureaucracies' .........ccccceeeeeciiieeee e, 52

The impact of private bureaucracy on the market theory .........ccccuveen. 53



Humans: 4 different Kinds .........ooouueoiiiiiiiiieeee e 53

Topic 4: Pre-registration Activities & the Process of Registering a Company.........ccccceeeeeenennnneees 55
TYPES OFf COMPANIES ...vviiiiiiiiecctee ettt e e re e e e stre e e et e e e s e abeeeesastaeeesasaeesennse sarees 55
Limited COMPANIES ... .uuiiiiiee ettt et e e e e e e e rbrr e e e e e e eebeaee e e e e e e esannraeaeens 55

Limited DY SNAreS ......vieiiieee e 55

Limited DY SUArant@e......c.ueii it 55

UNlimited COMPANIES...cciieiiceiiiieeee ettt e e e e e et e e e e e e e rare e e e e e e e senneeaees 56

NO Liability COMPANIES...c..eviiiieiiie ettt et e e e e e e s aae e e e sares 56
Proprietary & PUDIIC COMPANIES.......cciiiiiiieeiieee ettt etee e et e e 57
Promotion & PrOMOTEIS .....oeiiiiiieee et e s e e e e 58
Promoter's duty of disclosure to the new company .......cccccoecveeieiciee e 58

Tracy v Mandalay (1953) ......coccueeevieeeiiieciee e eteeette e see e sree e e srae e sete e n 59

The fiduciary duties of @ PromMOLer........cociiiiii e 60
Remedies for breach of duty .......ooccviiiiiiiec e 60
Contracts before Registration —S131-133.................cccciiiiiiiiiiii e 60
FOrmation of COMPANIES ..ccceceeiiieeee ettt e e e e e e e e st r e e e e e e e eennreaeeaeeseennsnnnen 61
The Company's CoNStitUtioN...............oooiiiiiiiiiiiic e 61
Provisions that apply as replaceable rules..........cccccovvieeeiiiiccciiieeeee e, 62

The contract in the company's constitution..........cccoceeeeiiieccciiieee e, 62

Hickman v Kent (1914-15) ........ccoveeeeeueeeeeiieee e e eeveenea 62

How Constitution should be interpreted......ccccccoeeciiieeieiiiccceee e, 63

Altering the Constitution .........coovii i 63

GAMbBOLLO V WECP (1995) ....evvveeeeereeee ettt eeaeee e eeaveee e 63

Heydon v NRMA (2000) ......ccoueerrereiieresiiresreesteeesineesseessseesseeeseneeses 64

Peter's American Delicacy v Heath (1939) ........ccccocvevvvevieesceraninnns 64

Topic 5: Capacity of the COmMpPaNny.........ccceeieiuuuuuunnnnnnnnnnnnnnnnnnennnnnenenenenesenesesmseseseseeesemmmemmmemememe. 65
Grants of capacity of COrporations ..........eueei i e e 65
Doctrine of ultra vires (corporate inCapacity).........cccoceeveerrieercie s 65
HISEOMICAl NOTE....eeeieieeeee e s 66

Laws outside the Corporations Act which affect use of company's powers .............. 67

Implied powers: Methods to avoid ultra vires...........ccceeeeeeecciieeeeeccecccnnnen, 67

Non-compliance does not invalidate company's act..........ccccveeennns 67



Non-compliance is not a contravention of Corporations Act........... 67

Effect of no liability company disregarding its mining purpose objects.........cccccceeevcveeeennen. 69
Can members condone a NON-COMPlIANCE? ....cccviiieeiiiieieiiee e 69
Capacity of Agents 0f @ COMPANY ....c.eeiiiiiiee e e e e e e e e e e enrraaeeea s 69
Indoor Management RUIE..............ooooviii i e e 70
Northside Developments Pty Ltd v Register-General (1990) ...........cc.cue.... 70

Statutory Assumptions —SSI28-129 .............cooiiiiiiiiiiiiiee e 71
AsSUMPLIONS (ST29) ...t e e et e e e eta e e e sentaeeeenes 71

Freeman & Lockyer Buckhurst Park Properties (Mangal) Ltd (1964) .................. 71

EXCEPLiONS 10 SI2T .....cooiiiiiieee e e 71

Topic 6: The Company & its Members.........cccccceuuuuuuennnnnnnnnnnnnnnnnneeneeeeeeememeeeneeememeieeeeeeeeeeeeeeeeeeee. 73
BECOMING @ MEMDET ... e e e e e et e e e e e e e s aabaaeeeaeeeenaan e an 73
Original members on registration..........ccccee e 73
Becoming a member after registration ..........cccceevecieii e, 73

The register Of MEMDEIS oo e e e 74
Remedies available to minority shareholders .........cccovveeieiiiccciiieee e, 74

Fraud on the MINOKItY ....cuveiiiieee e e 74

GAMBDOLELO CASE.......coeeeieiieiieeeiie sttt 74

Peter's American Delicacy Co Ltd v Heath (1939) ........ccccocvevvverinnnns 75

SEALULONY FEMEIES .ot e e et e e e srata e e e sbteeesentreeeeans 75
Oppression: 8S232-234 .............ccccuuiiieeeeeeiiitee e e et e et e e e e e s arae s 75

Other instances of oppressive conduct .......ccccceeeeeivcciiiieeee e, 76

Forms of relief the court can give.............ccooo i 77

Wayde v NSW Rugby League Ltd (1985) ........cccccvevveevcreeesieerreennnen. 77

Scottish Co-operative Wholesale Society v Meyer (1958) ................ 78

Investigation by ASIC into company's records —S247A...............cccccccvveeenneen. 78

Winding up by the Court........iii e 79

Re Westbourne Galleries Ltd (1973) ......cccovevveevceeiieeecieesiee e 80

Re Tivoli Freenolds (1972) .......oooeeeeeeueeeeeeeeeeeeieee e e eeiaenean 81

Winding up where it is in the public's interest to do so.................... 81

Variation of shareholder rights, correction of register.........ccccceeeeieeeccnnnnnennn. 81

Statutory Derivative Action —88236-242 .............cccccceiiiiiiiiiiiiieieiiiiieieieineneenns 82



Who May apPIY? e e e 82

Hannon v Doyle (2011) .......ccoeeeeeeiiieeeiieeeciie e 82

Criteria used by court to allow a derivative action............cccceee.n.ee. 82

INJUNCEIONS - 8324 ...t e e e et e e e e e aneeeeeeas 83

Deemed affecting of interests.........cccoccveeiivieee e, 83

REMEAIES ..t 84

Relationship with traditional equitable principles ......ccccccoeeuvnneeeen. 84

Topic 7: Director's DULIES .........cocsessiiuuununnnnnnnnnsnnnnnnnnnnnsssnnnsssesnsssssesesnsesesesesesesesesesesesesemesemenasssnns 85
FiNoTo Yol [ oY daaT=T ol e} i DI T4 =T ot o] o3 SRR 85
Appointment & Election of DIir€CtOrs ........ceieeieeeciiiiieee et 85

T =1 1T =4] o111 4T 2SRRI 86
DisqUalification.....cccciiieuiiiiiiniiiiiiniiiiiiir e s resa e s s snes e s s s enes 86
Automatic disqualification: Conviction of certain offences.......c...cccuuuunneeen. 87

Automatic disqualification: Bankruptcy.......cccceeevciiieicciiee e 87

Disqualification by court order: Breach of civil penalty provision................. 87

Power of ASIC or Court to grant leave to disqualified person to manage corp ......... 89

Factors to be considered by the court........ccoovvieiiiiii i, 89

REMOVAl Of DIr@COKS........coiiiiiiiiiieiii ettt et s e s e s me e e sareesanis 89
Vacation Of OFfiCE ....uuiiie e 89
ProPrietary COMPANY ..ooiiiieieieeece ettt a e e e reeerereaeaee 89

LU o [Tl oleY 10 o Y- V28 SRR 90
Directors: Roles & Responsibilities (general [aw) .............ccccooveciriiii e 90
POWENS OF DIFECLOIS ...eeuviiiieriieiieeie ettt sttt e s eanes 90
DiIr€CtOrS' DULIES ..eeeuiieiiieeiie ettt sttt sttt e s e s b e s nee e sareesneeeanes 91

Parker; In the matter of Purcom No 34 Pty Ltd (in lig) (2010) .........ccceeuee.. 91

ASIC v Macdonald (No 11) (2009) ....ccueeeeevuveeeieiieeeeeieee e e 92

Re S & D International Pty Ltd (No 4) (2010) ......cccceveevrevirerieeree e 93

The Director as @ fidUCiary ...........coocciiiiiiiiii e 93

COOKS V DEKS.......ceeeeeiiiiiiiiiiieiee ettt 93

Regal (Hastings ) Ltd v GUIIVEr (1967) .......cceevevecieeiiee e e ecee e 94

Whitehouse v Carlton Hotel Pty Ltd (1987) .......ccceeeveeevieeriieeiieeecieesieesieens 95

Howard Smith v Ampol Petroleum Ltd (1974) ......cc.ccoovevvvieiriecieeeceeecieeene, 95



Furs Ltd v TOMKIEs (1936) ....c.eeevuiveiieeeiee ettt rteestee et sve e sre e stee v 96

NOTES TAKEN FROM EQUITY STUDY NOTES ON FIDUCIARY DUTIES. ............ 96

Duties owed by Directors to Shareholders? .........ccccceevcveeeiiineennns 97

De facto DIr€CONS .......coceeiiiiieiee ettt st e b e s e e e sareeeas 97
Deputy Commissioner of Taxation v Austin (1998) ........cccceevveeveeeecieesnneenn. 97
Chameleon Mining NL v Murchison Metals Ltd (2010) .........ccccccoveeeuveennnennee. 98
ShadOW DIr@COIS ......c..eeiiiiiiiiiecee et st e e e snne s 98
Buzzle Operations P/L (in lig) v Apple Computers Australia P/L (2010) ........ 98
Standard Chartered Bank of Aust Ltd v Antico (1995) .......ccceevevevviecveeennnn. 99

[0 3 0T 99
Morley v ASIC (2010) ....occveeerieeciie ettt ettt et ve e sre e e ree et 99
SPAfron V ASIC (2012) .....ooeceeeeceieeeiee ettt se et et sere et eeaaeesene s 100

Re HIH Insurance Ltd (in prov lig); ASIC v Adler (2002) ........ccccecevverervercneens 100
Grimaldi v Chameleon Mining NL (N0 2) (2012) .......ccoeeeveeiiieeciieeieeeieens 100

Y= a1 (oY Y/ = o =TT R 101
Directors: Care & Diligence (general law) ...........c.cooovviiiieiie e 101
ASICV GallagRer (1993) .....ccuvieieeeiee ettt et et et re e et et 102
ASICVAdIEr & 4 Ors (2002) ......ccoeeceiecieecieeeeeeseeesreestesssteeesaeesereesteessaeessreesneeas 102
ASIC v Macdonald (NO 11) (2009) ......cccueeeeueieriieeiieesieesteeeste e sre e reesreeesnaeesnnes 103
ASIC V RICR ...ttt ettt sttt bbb e 104
Re City Equitable Fire Insurance Co (1925) ......cccecvvevierecieeeiie et stee e 105
The Statutory Business Judgement RUlE.........cccooeiciiiiiiii e 106
YN VA Do T f=d K (S LS 1) 106

ASIC v Fortescue Metals Group (2011) .....cccccceveverevieeriieeiee e eee e 107
[T Tt o T g 3 = {11 =Y 108

Statutory duties relating to honesty, care & diligence & improper use of info/position .. 108

ASICV MAXWEII (2006) ......oeecereeiieeiieeeieeectteesteesteesteeeteeessaeeseteessteeataeessseessseesnsess 109
ViNES V ASIC (2007) ....veeereeeiee ettt eseeeeteeestteestteesteesteeessteessbeesntaeantaeeseeessseesntesensaeans 110
Disclosure of interests in contract — public & proprietary companies...........c......... 110
Ta Ty o 1= g =T oY -SSR 111
Related Party TranSaCtioNS ......ueeeeciiccciiieiie ettt e e e e errare e e e e e s e ennaraeeeeas 111

D1l (o T U] =T PPPPRPPPRNE 111



Payment or 10SS Of OffiCe ...coueeiiiiiiie e 111

Contracting out of lability .....ccoceuieiieciieec e 111

Duty to have regard to interests of creditors? .......ccccveccieee e, 111
The Bell Group Ltd (in lig) v WBC (N0 9) (2008) .......cccuverreeecireiieeiriesieeecveeeseaee e 113

(o) YA o= l (1 F 2] ) 113
Ratification & Exculpation of Breaches of DULY ........cccuevieiiieiiiciiee e 114
Winthrop Investments Ltd v Winns Ltd (1975) .......ccoveveeeiceeecee e esee e eee e 114

Kinsela v Russell Kinsela Pty Ltd (in [iq) ............c.oooueeoiiiiiieeeiie e 114

Civil Penalties & Compensation Orders ........cceeeecieeeieiieei e e et e e e e evae e e 115
Ta 1Yo 1Y =T ol - o [T =SS 115
Compensation to the COMPANY ......ooiiiiiiieece e 116

F Vot o] T o1V O Yo I o] SRR 116
DEIEINCES ..ttt ettt ettt e s bt e e bt e e e e e st e e sreeennreeas 116
Remedies of Breach of DULY .....cccocuiiiiiiiiii et 116
(60e] 3107 o -] o1V 116

MBMIDETS ...ttt e et e sre e snee e 117

CrediTOrS ettt 117

(01 o 1=T Q@ i ol =T O PPV P PR 117
The COMPANY SECIELANY ..ccci ettt e e e e e e et e e e e e e e senare e e e e e e e eeaseraees 117
APPOINTMENT...eiiiiiiiiiiiiiiiiirrrrr e e e e e e e e e e e e e e e eeeaaeaeaeeeeeaeesaseseens 117

Role & ResponSibilities........cuuuiiieeiieiiiiieeee e 117

TOPIC 8: IMEEEINES. .euiuuieiuuieuiuereninreneseressseseseassssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnssnass 119




Topic 10: Corporate FUNAraiSiNg ....ccieeieiieiieiieiieiiessessessesssssesssesssssssssssessssssssasssssssssssassassassassansans 130

SRAIES .. 130
Consideration for an issue of Shares.........ccccceveereeiieicnice e, 130

TYPES OF SNATES e e e e e et r e e e e e e e arrraee s 131
Deferred or founder's Shares.........cocceveereeneenieniencceee e 131

OrdiNary SNArES.....coi it e e bee e e ate e e e 131

Preference Shares ... oo 131

Preference rights ..o e 131

Types of preferential Shares ........ccccceeecveieecciee e 131

GOVEINOI'S SNATES ..ottt sttt e s e e snee e sne e 132

Employee's or WOrKer's SNares ..........eeeecvieeieiiieeiciiiee e 132

Classes OF ShAres .....coouiiiiieeee e e 132
Protection of class Frights .........uvveiviiiecc e 132

TranSfer Of SNAES ......oiiiieeee e e s e 133
TransmisSioN Of SNAES........ei i e e 134
SUrrender Of SHArESs ....ooovii i e 134
Forfeiture of Shares ... e 134
Restrictions 0N AHOTMENT .....c.eiiiiiiiiie e 134

[SSUE OF SHAr@S... ettt et st esre e e sare e saree e 135
Variation of shareholder rights.................ccocoiiiiiiii i, 135
Debentures & Debt FINANCE.....c.uiiiiiiiiieieeeee ettt sttt e e esne e 136
S To T A 0=l o T T - TP PSSP 137
Appointment & retirement of trUStEES .......ccuveeiviiiee e, 137

Duties & POWETS Of TrUSTEES ....cciivcuiiie i 137
Breaching a covenant of the trust deed .........ccccveveiiiiiiiei e 137
Compensation for OffENCES.......ccuvii i s 138

(00 TU ] A o0 1V =Y USRI 138

ASIC'S POWELS ...ueeeiiiiieeestieeeesiteeesrttee e sttt e e saabeeesssbeeesasbeaesasseeeesasseeesssnseeesansseeesssees 138
Personal Property Securities LaW (PPSA) .....coociiii ittt sare e e vaee s 138
Registration of Property INterests .......cccvviivcieiiicciee e 139
Management INVEStMENt SChEMES .....ccovciiiiiiiiie e saaee s 140

Corporate Fundraising in Public COmpanies ..............c.cccoooviii e 140



DisSClOSUIre reqUITEMENTS ........ccccuviiiiiiiieiiciieeeerttee sttt e e sree e e st e e s sbeeeessbaeessaseeeesnans 141

Types of disclosure doCUMENTES ........vvveeeiiiieeiieeeecree e e 141

EX M PEIONS L e e e e e e e eaeeaaes 141

Legal liability RE: disclosure documents.........cccccuveeeeeeeeccciiieeee e, 142

Administrative Orders..............cooceeiieiienieneeeeeeeee e 142

ASIC's power t0 StOP OFders ......cccueeeeeciiee e 142

ASIC's power of exemption & modification.........cccccceeeeviiniinennnnn. 143

ASIC's "anti-avoidance" POWENS.......ccccveeeeiiieeesiieee e ceee e 143

DEFENCES ... e sttt e 143
ComMMON |aW FEMEAIES ... .eeieiiieeiie ettt e s 144
RESCISSION ..ceiiiiiiiiiiiiii ittt 144

Equitable compensation ... 144

DT =Y =TI 1 T 1o o PPN 145

Reductions in share capital............cccccuiiiiiiii i e 145
Re Tantalex Ltd (1987) 5 ACLC 266 ........c.eeevueeirieiieeeieeesieesteesteesteeessaeeseseesssessnens 146
Holding/Subsidiary COMPANIES ........eceveeerieeeeee et ettt ere e eeteeeeteeeereeeeteeeeteeeeaaeeereeeeseeeenns 147
Self-acquisition & Control of Shares .........cccvveeiecieei i, 148
FINANCial @SSIStaNCe...ciiueiiiiii et 148

[0 11V T 1Y s o K3 148



Topic 1: Agency & Partnership Law

Agency - Reading 1.1

Principal (P)

Third party (TP Agent (A)

Agency is the legal relationship between a principle (P) & his agent (A)
e The law of agency governs the situations in which P will be bound by the acts of A

An agent is a person who is authorised (expressly or impliedly) to act for P so as to create or affect
legal relations between P and TP: Peterson v Moloney (1951) 84 CLR 91 at 94

e Pisboundin law by the acts of A as a result of (& generally only to the extent of) the
authority given to A

e Whether a relationship of agency exists depends not on the terminology used by the parties
but on the nature of the authority conferred

Agency is one form of ‘employment’ in the widest sense of that word, but it must be distinguished
from other forms of employment, in particular

e the relationship between an independent contractor and his ‘employer’

e the relationship between an employer and his employee (in the strict ‘master and servant’
sense of those terms)

e the relationship between a trustee and his cestui que trust or beneficiary

A relationship of agency may be found to exist even where there is an express contractual provision
to the contrary: Garnac Grain Co Inc v HMF Faure & Fairclough Ltd [1968] AC 1130; Colbron v St Bees
Island Pty Ltd (1995) 56 FCR 303

e However where the category to which the relationship belongs is not clear, the parties are
free to remove the ambiguity by express agreement

o AMP Society v Chaplin (1978) 18 ALR 385 - the court ruled that a written agreement
between a life assurance society and its representative constituted the parties
principal and agent, not employer and employee (an express provision in the
agreement said so - this was one factor which influenced the court in reaching its
decision)

Creation of Agency — - & -

+»+» Agency by actual authority (express)

¢ Agency by actual authority (implied)

+»» Agency by estoppel (apparent authority/ostensible authority)
«»+» Agency by operation of law (necessity)

+»+» Agency by Ratification



Agency by Actual Authority

'An actual authority is a legal relationship btw P & A created by a consensual agreement to which they alone are parties.
It's scope is to be ascertained by applying ordinary principles of construction of contracts, including any proper

implications from the express words used, the usages of the trade, or the course of business btw the parties': Freeman

& Lockyer v Buckhurst Park Properties (Mangal) Ltd (1964) 2 QB 480 per Diplock LJ at 502-3
NOTE:- There are some cases where A's appt must be under seal or must be in writing

Appointment under Seal

This is necessary if A is to be authorised to make contracts or execute other docs under seal
"Power of attorney" — appointments made under seal

® |t may be limited in time or indefinite

= |t may be revocable or irrevocable

=  Sometimes the doc needs to be registered before an act can be valid (eg. Deal with land): 529
Powers of Attorney Act 2003 (NSW); s132 Land Title Act 1994 (QLD)

A company registered under the Corporations Act may appoint agents in the same way an individual
does & need only make an appointment by deed where an individual would be required to confer
authority in that way: s126 Corporations Act 2001 (Cth)

(Express Authority) Appointment in Writing

This is necessary in certain cases:-

e Land dealings disposing or creating an interest in land: $23C Conveyancing Act 1919 (NSW);
s11 Property Law Act 1974 (QLD) etc

e Where Statute of Frauds 1677 (UK) applies writing will be req'd if the relationship is not to
be performed within 12mths of formation (TAS only)

e The establishment of specific agencies may require writing under certain statutes

o Eg. NSW — creation of non-commercial sub-agency arrangements must be
established by agreements in writing: s34 Property, Stock & Business Agents Act
2002 (NSW)

(Implied) Actual Authority

Where an agency has been created by express (NOT implied) agreement btw P & A — A is said to
have 'express actual authority' in relation to the subject matter of the agreement

A may have 'implied actual authority' in addition to the express actual authority because of the
circumstances of the case & because of the need to give effect to the intention of the parties

So — A will not necessarily exceed his authority merely because he has done something outside the
terms of his agreement with P

Courts are concerned with giving 'business efficacy' to commercial contracts

ANZ Bank Ltd v Ateliers de Constructions Electriques de Charleroi (1966) 39 ALIR 414 — Privy Council
decided the agent could justifiably be taken by an outside such as the bank to have had implied
authority from P to bank the cheques given the circumstances

e A was their sole agent in Australia

e There was a written agreement btw them

e A had negotiated a contract with TP & the contract price was payable in Australia in AUS
currency



Progress payments were made by chgs in favour of P ¢/- its agent which he indorsed into his
own bank account
P had no bank account in Australia (-)

Agency by Estoppel AKA Apparent (Ostensible) Authority — - & -

'The apparent or ostensible authority rests upon a representation made by P that A has authority to enter into a contract
of a kind within the scope of the apparent authority': Pegela Pty Ltd & Ors v National Mutual Life Association

of Australasia Ltd (2006) VSC 507 per Redlich J at 492-3

Where the words or conduct of A leads TP to assume A is acting as P's agent, then P is estopped
from denying that A is in fact acting as their agent

The inference or implication of agency raised binds P

P is bound by the ostensible/apparent authority of their agent whether or not it was their actual
authority

A person employed for certain purposes is assumed to have all those powers normally attached to
such a position (apparent authority)

Limitations imposed upon A by P must be made known to persons dealing with A

Tooth & Co v Laws (1888) 9 LR (NSW) 154

Laws was a licencee of a hotel & had left his name over the door of an Inn @ Parramatta but
was no longer involved in the business

The hotel was now run by Mr & Mrs Kinchela

Tooth & Co supplied $300 worth of beer to the hotel & sued Laws when they were unable to
obtain payment from Kinchela's

It was held that it was a fair & reasonable inference from Law's conduct that the Kinchela's
were his agents to buy & sell so Law was estopped from denying they did not have authority

The court indicated that if notice had been given to Tooth & Co that the Kinchela's were not
his agent then estoppel would not have been established
Watteau & Fenwick (1893) 1 QB 346
A firm of brewer's owned a VIC hotel (P) & appointed Mr Humble (A) as mgr
The licence was taken out in Humble's (A's) name & also appeared over the door

The owners prohibited Humble from buying cigars but Humble purchased them from the
Plaintiffs (TP) on credit

When payment was not rec'd TP sued P upon discovering they were the real owners of the
hotel

It was held the owners were liable for all acts of their agent which were within their
authority usually conferred upon an agent of his particular character, even though:-

o He had never been held out by Ps as their agent
o He had exceeded the authority given to him AND

o TPs did not know of the Ps existence at the time of the contract



Topic 4: Pre-registration Activities & the Process of Registering a Company

| Types of Companies — - & _ & Activity 4.1

Proprietary Public
Shareholders 1 shareholder 1 shareholder
(max 50) (no max)
. 1 director 3 directors
Directors . .
(1 resident) (2 resident)
Finance Cant get funds from public Can gEt fonds from public
(with disclosure doc)
Listing Cant be listed on ASX Can be listed on ASX

Section 112(1) indicates that a company registered must be 1 of 6 available types:-

Limited by shares

Proprietary Companies
Unlimited with share capital

Limited by shares

Public Companies Limited by guarantee

Unlimited with share capital

No liability company

Companies incorporated under the Corporations Act are automatically entitled to carry on business
in any Australian jurisdiction without any need to register in that jurisdiction —-

Limited Companies — - & -

The liability of a member is limited to the amount the member has agreed to invest in the company

This may be affected by:-

(a) Shares — the obligation of the shareholder is limited to the nominal value of the shares held
& the shareholder cannot be called upon to contribute more than this amount in satisfaction
of the company's debts: 516

= "Companies limited by shares" --
= |t must be formed with share capital
= They can issue different classes of shares with differing rights (eg. non-voting shares)

(b) Guarantee — a member undertakes to contribute a stated amount to the property of the
company if it is wound up

= "Companies limited by guarantee" —-

= The company is a limited company because a member's liability to contribute is
limited to the amount of the guarantee

= |t does not have the power to issue shares: s124

= Members have fractions of interest in the company so long as they are not related
to contributions of share capital

= |tis prohibited from paying a dividend to its members: s254SA

= |f it is wound up without adequate funds to discharge its liabilities then each
member is liable to pay an amount that the member has undertaken to contribute if
the company is wound up (determined at commencement): s517



If company cant meets it liabilities then past members within a year before
commencement of winding up are liable to honour their guarantees & only toward
debts incurred before they ceased to be members: Pt 5.6 Div 2

The amount guaranteed is not an asset of the company that it can charge in order to
secure a loan: Re Irish Club Co (1906) WN 127

They cannot increase or reduce the amount of the guarantee by amendment or
agreement with its members — this inflexibility makes them unsuitable for any
venture whose capital needs are likely to change: Hennessy v National Agricultural &
Industrial Development Association (1947) IR 159

The reporting requirements differ according to the size of the company, measured
by revenue

A company limited by guarantee cannot be a proprietary company & will always be a
public company

Unlimited Companies — - & -

The financial liability of members is not protected

They can be called upon to contribute to the limit of their personal assets to satisfy debts of
the company: s112(1)

They can have share capital (doesn’t need to)

They can redeem its own shares

They can be registered as a proprietary company or public company: s112

Members are not directly liable to creditors of the company

(@)

@)

@)

It is contingent upon the company being wound up & assets of the company being
inadequate to satisfy liabilities

A creditor must apply to the court for a winding up order to recover from members

Members will be called upon to contribute equally in first instance

They are not usually used by trading ventures

No Liability Companies: Corporations Act s122(2) - SGH8

A company can only be registered as a no liability company if its sole objects are for mining
purposes: s9

Essential feature — any unpaid amount of shares is not a debt enforced by the company &
the shareholder has no liability to pay calls: $254M(2)

O

HOWEVER were a call is unpaid the shares must be forfeited: s$254Q

A shareholder has no liability for calls or contributions

o BUT is not entitled to participate in a surplus on winding up on any non-forfeited

share where a call is in arrears until the amount owing has been fully paid: s$254P(2)

Restrictions are placed on the timing of calls: s254P

Shares with unpaid calls are automatically forfeited & must be offered for sale by public
auction within 6wks from date the call is payable: 254Q

o BUT the directors are entitled to fix a reserve price not exceeding amount of calls

due & unpaid: s254Q(7)



Proceeds of sale of forfeited shares is applied in payment of:-
o Expenses of sale
o Expensesincurred in respect of forfeiture
o Calls due & unpaid

o Any balance paid to the member whose shares sold if they deliver the share
certificate to the company for those shares: $254Q(11)

Any person whose shares have been forfeited may redeem the shares up to the day before
date of sale by paying the amounts due re such shares, incl a proportion of the expenses of
forfeiture: s254R

Vendors & promoters cannot be given preference in a winding up: 5254B(4)

If the company ceases to carry on business within 12mths of at incorporation, shares issued
to them for a consideration other than cash rank in winding up behind shares issued for

cash: §254B(3) (The aim is to protect later investors against sales at an overvalue by fraudulent promoters)

Proprietary & Public Companies — - & -

A public company is defined as being any other company other than a proprietary company: 59

Directors cannot be removed by other directors: s203E

Min # of directors is 3

Proprietary company:-

Max 50 non-employee shareholders: s113(1)

It must not engage in any activity that would require lodgement of a prospectus (eg. Inviting
the public to subscribe for shares/debentures of the company or deposit money with the
company): s113(3)

They must use the word "proprietary" or PTY in the company name: 55148, 149
o Eg. APtyLtd = proprietary company
o Eg. B Ltd = public company

Advantages:-
o Min # of directors is 1: s201A

o Directors can be removed by other directors if the power is expressed in their
Constitution

o No necessity for each director to be appointed by separate resolution: s201E

o No statutory right of shareholders to remove a director: 203D (it may be in their
constitution)

o Certain exemptions apply re takeover provisions for companies with less than 50
members

o Strict rules re the independence & qualifications of a liquidator do not apply in a
members voluntary winding up: $s532(4), 532(1), 532(2)

o Auditing requirements are reduced: §327

o Rules on voting where there is a personal interest under 2D.1 are not as strict:
$5194-5



Topic 8: Meetings

| The Registered office — -

= A company is required to have a registered office in Australia: -)

=  The address of the registered office must be lodged with application to register the company:

=  The office must be open to the public during prescribed hours: -

= The importance of a registered office is so that service of notices and documents may be
effected by delivery or post:

= The name of the company must be displayed at every place of business that is open to the

public: -

= A public company must prominently display the words 'Registered Office' at its registered office:

Meetings & Proceedings - §G8 & TXT7:300:7.315 & TXT7.370:7.570 & Chapter 2G.1-2G.3

The overall control of company is exercised by the members of the company in general meeting but
business of company is normally managed by the directors:

The rules governing the conduct of meetings is usually provided in the Constitution & so long as they
do not conflict with the provisions in the Act they will be followed

These provisions cannot be overridden by the Constitution unless they are in the form of (I)

Meetings — -

There are 2 types of meetings:-

* Annual General Meeting (for public companies): - & -
An AGM must be held within 18mths of registration: -)

(e}

(e)

A public company must hold an AGM at least once in each calendar year & within 5 mths

after the end of its financial year: -

The business of the AGM is covered by -

The company can apply to ASIC to extend this time: -

A listed company must submit a director's remuneration report to a non-binding
vote:

Company's auditor must attend: _

The company's annual financial reports, directors & auditors reports must be
laid down before the AGM: 5317

Auditors are appointed & dividends are declared
Questions (or comments) are allowed about management: -

Questioning of auditors is allowed: -

Sections 249C-250M apply to an AGM

If there is only 1 member of the public company then no AGM is required: -

Conduct at AGMs: -



= General meeting (meeting with members) — [Xig929
o Adirector can call a meeting of the company's members: -)
* Same for listed company: -

o Directors have the statutory power to requisition a general meeting if there is a
specified # of members:- ([i88d — for cases)

* Members with at least 5% of votes that may be cast at a GM (_ or
* Atleast 100 members entitled to vote at GM: _

o Member's requests must be in writing stating the resolution they propose & be signed
by the member & given to the company: _ & -

o The directors must call the meeting within 21 days after the request is given to the
company. The meeting is to be held not later than 2 months after the request is given to
the company:

o If directors fail to convene a meeting when requisitioned, the requisitionists can call a
meeting under - (Constitution cant stop them)

= Company must pay reasonable expenses incurred for members calling the
meeting:

=  Company can recover such cost from the directors who failed to comply:
S249E(5)
o The Court can also order a meeting if it is impracticable to do it any other way: - &

o PTY companies with 1+ members can avoid the need for a meeting if all members
entitled to vote on a resolution signs a doc supporting the resolution: -

= This does not apply to a resolution removing an auditor: -
o Voting at GMs: -
= Can non-members be entitled to vote?
= Limitations on power of a majority
Resolutions —-
Special resolution = requires at least 75% of the votes cast by members entitled to vote
Ordinary resolution = requires a simple majority of votes cast by members entitled
= Resolution on remunerations —-
* Member's rights to put resolutions & distribute statements —-
Notice (S8 & X258 = XiS38)
* General rule = at least 21 days notice is required for GM: -
o ..unless Constitution may specify a longer minimum time: -)
o The procedure allowing shorter notice is followed under -
= Listed Public company = 28 days notice is required (regardless of Constitution): -
= Written notice must be given to members individually: -
o Contents of notice prescribed under -

o The notice must be clear, concise & in an effective manner: -



