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TOPIC ONE: MURDER 
 
INTENTIONAL OR RECKLESS MURDER  
ELEMENTS: 

1. The act or omission by D causes death of another human being (causation) 
2. The act or omission was voluntary  
3. D committed the murder while intending to kill or cause really serious injury (intentional 

murder) OR while knowing that it was probable that death or really serious injury would 
result (reckless murder) 

4. D did NOT have lawful justification or excuse  
 
ELEMENT 1: 
CAUSATION 
Must be the factual ‘but for’ cause and the legal cause of death  
o INTERVENING ACT OR EVENT – (R v Evans and Gardiner) the second event must be so 

‘overwhelming’ as to make the original wound merely part of history. 
o OPERATING & SUBSTANTIAL CAUSE TEST – (R v Hallett) D’s act or omission must substantially or 

significantly contribute to the victim’s death and must NOT be interrupted by another event  
o SELF-PRESERVATION ACTS – natural consequence test will be applied from Royall v R where 

court said: D induced a well-founded apprehension of physical harm and it was reasonable for V 
to wish to escape and V took a reasonable mode of escape  

o EGGSHELL-SKULL RULE – take V as you find them, includes physiological, phycological frailty and 
religious beliefs that will NOT break the causal chain 

HUMAN BEING 
Only a person ‘in being’ can be the victim of murder – in a fully born & living state separate and 
independent existence from the mother (R v Hutty)  
 
ELEMENT 2: 
Act must be willed or directed by conscious decision (R v Butcher) 

- The act will NOT be willed if D in a state of automatism, involuntary movement e.g. reflex, 
conduct by another. 

- Look at the surrounding circumstances to determine volition - any defences? E.g. R v 
O’Conner argued his intoxication made his act involuntary  

 
ELEMENT 3: 
INTENTION: must show D acted with conscious purpose or desire to bring about death or really 
serious injury (R v Willmott) OR acted with knowledge/foresight/awareness that a result was 
substantially certain to ensure (R v Hurley) 
 
RECKLESSNESS: know it was probable that death or really serious injury would result 
R v Crabbe – Probable means ‘likely to happen’ & not something merely possible 
The risk must be ‘substantial’ meaning – a ‘real & not remote’ chance even if less than 50% (Boughey 
v R) 
 
TEMPORAL COINCIDENCE: MR & AR must occur at the same time BUT a series of acts can form part 
of the same transaction in certain circumstances, a continuing act (Thabo Meli)  
TRANSFERRED MALICE: where the requisite MR present but wrong person becomes V 
 
ELEMENT 4: 
Are there any defences? Self-defence, duress, sudden or extraordinary emergency, insanity or 
intoxication and automatism.  



 
CONSTRUCTIVE MURDER  
 
STAUTORY CONSTRUCTIVE MURDER S3A CA 
 
ELEMENTS  

1. D unintentionally causes the death of another human being 
2. The death occurred in the course of or furtherance of an offence with a term of 

imprisonment 10+ years  
3. Death is caused by an act of violence and involves an offence which has the necessary 

elements including violence  
o the offence of robbery does have violence as an essential element (R v Butcher)  

 
COMMON LAW CONSTRUCTIVE MURDER  
D commits murder and the death was caused by violently resisting, preventing or escaping from 
lawful arrest. (R v Ryan and Walker)  
 
CASES  
 
R v Hutty – 
Person must be “in being” in order to be a victim of murder  
 
R v Butcher –  
Act must be voluntary regardless whether the outcome was intended  
Statutory Constructive Murder – Robbery does have violence as an essential element  
 
R v Pemble – 
Test for recklessness – must involve: 

1. Foresight of the probability or possibility  
2. Willingness to run the risk  

 
R v Crabbe – 
Recklessness must be at the probable standard  
 
Boughey v The Queen – 
“Likely to cause death” defined = means substantial, real and not a remote chance, regardless of 
whether it is more or less than 50% 
 
R v Morrison – 
The prosecution does not need to prove the accused was aware that their conduct was wrong in 
order to be convicted of murder  
 
R v Ryan & Walker -  
Common Law Constructive Murder  
 
Thabo Meli – 
Temporal coincidence – there was a sequence of events and a chain of causation  
 
Meyer v The Queen - 
The defendant did not intend to kill but court held that he intended to cause GBH which is sufficient 
for murder  


