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1. Causes of Action 

1.1 Contextual History: 

1.1.1 Begun in the: 

1.1.1.1 Supreme Court of Judicature Act 1873; and 

1.1.1.2 Supreme Court of Judicature Act 1875. 

1.1.2 Allowed claims in both contract and equity to be brought. 

1.2 Proceedings 

1.2.1 Issue definition.  

1.2.2 Disclosure. 

1.2.3 Resolution. 

1.2.4 Recovery.  

1.3 Defining the Issues 

1.3.1 Allows assessment of whether there is an arguable cause of action or defence.  

1.3.2 If the facts show that the intended defendant is responsible/accountable for a 

legal wrong, whether it is at common law or imposed by statute and those facts 

justify the grant of a remedy then you have identified an available cause of 

action. 

1.3.3 What is important is not that you can recite a definition of a cause of action, 

but that you are clear about why a party is entitled to a remedy or other relief, 

it is the cause of action at law that creates that right.  

1.4 Sequence of pleadings 

1.4.1 Statement of Claim; 

1.4.2 Defence; 

1.4.3 Counterclaim/set-off; and 



1.4.4 Reply. 

1.5 Pleadings 

1.5.1 Barclay Construction v Dampier Port Authority - The purpose of pleadings are 

to include the definition of the issues to be determined in the case and enabling 

assessment of whether they give rise to an arguable cause of action. 

1.5.2 Purpose of pleadings 

1.5.2.1 Define and distil the issues between the parties. 

1.5.2.2 Provide notice to opponent of the allegations he/she must face. 

1.5.2.3 Clarify the matters the subject of adjudication: res judicata. 

1.5.2.4 Help define the ambit of discovery. 

1.5.2.5 Enable a proper assessment of the strength of the claim. 

1.5.2.6 Assist in admissibility of evidence. 

1.5.2.7 Enable reflection on available remedies. 

2. Inactive Case List 

2.1 Ruby v Doric Constructions (Australia) Pty Ltd (2013) 45 WAR 131 

2.1.1 Timeframe had not been subject of a formal order, no first step for the case to 

go into the list. This rule has now been repealed. 

2.2 Rowe v Stoltze (2013) 45 WAR 116 

2.3 Firmware Technologies Inc v Asia Platinum Group Ltd [2016] WASCA 179 [42]-[48]. 

2.4 When inactive? 

2.4.1 No documents filed for 12 months. 

2.4.2 S44B a registrar can at any time issue a summons and require the party to show 

cause.  

2.4.3 S.44C allows a judge or registrar to issue a springing order. 



2.4.4 S.44D obligations of the court including; 

2.4.4.1 Given written notice, including the effect of being in the inactive cases 

list. 

2.4.4.2 If a practitioner receives a notice, they are obliged to tell their client 

the effect of the rules. Also discuss whether there is any scope to 

remove from the inactive cases list.  

2.4.5 S.44F(3)(4) To remove the case from the inactive list, need to be satisfied that 

the case will be conducted in a timely manner. If nothing further is done, ie no 

appeal to have removed, case is dismissed after 6 months. 

2.4.5.1 Notice is given by the registrar. 

2.4.6 S.44G the court can set aside the dismissal. 

2.5 JL Holdings 

2.5.1 Justice refused to amend. 

2.5.2 Went to High Court and said if there is an arguable claim, its not in the interest 

of case management principles to trump the achieving of justice. If there is a 

claim it should be allowed to be tried.  

2.5.3 Queensland v J L Holdings – a case often relied on by parties seeking to amend 

pleadings, in support of submissions that a party must not be shut out from the 

opportunity to amend its claim to raise a real, arguable issue, on the basis that 

the parties can be appropriately compensated by a costs order allowing them 

costs thrown away by reason of the amendment. The court looks to: 

2.5.3.1 the reason for, and length of, the delay in applying for the amendment, 

including whether the application was brought in good faith; 

2.5.3.2 prejudice that would be suffered by the opposing party if the 

amendments were allowed (and whether an award of costs can 

adequately ameliorate that prejudice); 

2.5.3.3 the costs associated with the delay; 

2.5.3.4 the point in the litigation at which the application for amendment is 



made, particularly relative to the trial commencement date, if 

applicable; and 
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