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8. Defamation – The Cause of Action - Identification and Publication 
Cause of action 

 The general law, namely common law and equity, provides the cause of action for defamation: 
Defamation Act s 6 

 At common law, the cause of action in defamation involves the plaintiff establishing that: 
(1) they were identified in the defamatory matter or, as it is sometimes expressed, the defamatory 

matter was published ‘of and concerning’ the plaintiff: Knupffer v London Express Newspapers 
Ltd 

(2) There is defamatory matter about the plaintiff: Chapman v ABC 
(3) The defendant had published defamatory matter about the plaintiff: Dow Jones & Co Inc v 

Gutnick 
 The general limitation period is 1 year: Defamation Act s 4 

 
Standing to sue for defamation 

 As a general rule, natural persons have standing to sue for defamation. 
 In Australia, merely because the plaintiff is a politician or a celebrity does not mean that his or her 

right to sue for defamation is diminished. 
 In contrast, under US law, public figures need to prove ‘actual malice’ on the part of the 

publisher: New York Times Inc v Sullivan 
 There can be no defamation of the dead: Defamation Act s 10 

 At common law, the rule is actio personalis moritur cum persona—the cause of action in tort 
dies with the plaintiff or the defendant: Swan v Williams (Demolition) Pty Ltd; Hambly v Trott 

 A government body, such as a local council, does not have the standing to sue for defamation: 
Ballina Shire Council v Ringland; Derbyshire County Council v Times Newspapers Ltd 

 A partnership has standing to sue for defamation: Todd v Swan Television & Radio Pty Ltd 
 In order for a partnership to be able to sue for defamation, the imputations made against it 

must reflect upon its business or trading reputation: Smith v McGuiggan 
 Imputations made against a partnership may reflect adversely upon the personal reputations of 

individual partners and, as such, the partners may sue personally for the damage done to their 
reputations and the injury to their feelings: Todd v Swan Television & Radio Pty Ltd 

 If the imputations reflect only upon the personal reputations of one or more of the partners 
but not the partnership itself, only those partners personally affected may sue for defamation: 
Todd v Swan Television & Radio Pty Ltd 

 A corporation has no cause of action for defamation in relation to the publication of defamatory 
matter about the corporation unless it was an excluded corporation at the time of the publication: 
Defamation Act s 9(1) 
 A corporation is an excluded corporation if: (a) the objects for which it is formed do not include 

obtaining financial gain for its members or corporators, or (b) it employs fewer than 10 persons 
and is not related to another corporation, and the corporation is not a public body: s 9(2) 

 Subsection (1) does not affect any cause of action for defamation that an individual associated 
with a corporation has in relation to the publication of defamatory matter about the individual 
even if the publication of the same matter also defames the corporation: Defamation Act s 9(5) 

 "Corporation" includes any body corporate or corporation constituted by or under a law of any 
country (including by exercise of a prerogative right), whether or not a public body: s 9(6) 

 "Public body" means a local government body or other governmental or public authority 
constituted by or under a law of any country: s 9(6) 

 At common law, a corporation could sue for defamation: Metropolitan Saloon Omnibus Co v 
Hawkins; Jameel v Wall Street Journal Europe SprL 
 As a corporation is an artificial entity, it does not have feelings and, therefore, it could not 

recover damage to hurt for its feeling: Lewis v Daily Telegraph Ltd 
 A trading corporation, having only a trading reputation, can only recover damages that are 

economic in nature: Lewis v Daily Telegraph Ltd 
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Identification 
General principles 

 If the matter complained of is ex facie defamatory and refers by name to the person defamed, it is 
necessary to prove only that it was published, and publication to one person is enough: 
Consolidated Trust Co Ltd v Browne 
 It is unnecessary to prove that the person to whom it was published had any knowledge of the 

person defamed, or that the matter complained of led him to think the less of that person: 
Consolidated Trust Co Ltd v Browne 

 If the matter complained of is not ex facie defamatory, or does not refer by name to the person 
alleged to be defamed, and the defamatory character which is attributed to the matter, or the 
identity of the person defamed, would be apparent only to persons who had knowledge of special 
circumstances, it is necessary, in order to prove publication, to prove that it was published to a 
person or persons who had knowledge of those circumstances: Consolidated Trust Co Ltd v Browne 

 
Relevance of defendant’s intention 

 The defendant’s intention is irrelevant to the question of whether the plaintiff has been identified: 
E Hulton & Co v Jones; Morgan v Odhams Press Ltd 

 
Direct identification 

 Where a defamatory statement refers to a plaintiff by name or, without mentioning them by name, 
describes them in such a way that the ordinary person reading or hearing it would know to whom it 
referred, evidence that some one or more persons who read or heard the statement understood it 
as referring to the plaintiff is unnecessary: Cross v Denley 
 It is not necessary to prove that the recipient of the publication knew of the plaintiff, in the 

sense of being acquainted with him, or knew him: Cross v Denley 
 A plaintiff may be identified by a description which acts as a complete identification of the 

person referred to, such as by reference to the office they hold: Consolidated Trust Co Ltd v 
Browne 

 But the less revealing the description the greater the danger of omitting proof of identification: 
Consolidated Trust Co Ltd v Browne  

 
Where the defamatory matter has been published to a small audience and it is unclear whether any 
recipient knew of the plaintiff. 

 Where the plaintiff could only be identified by that small percentage of the community which 
happened to know a special fact that identifies the plaintiff, it must be shown that some one or 
more of those to whom the pamphlet was published had that special knowledge: Cross v Denley 

 
Where the publisher intended to refer to one person but the matter is capable of referring to other 
persons of the same name 

 It is possible for a publisher to be held liable for defamation in circumstances where the publisher 
intended to refer to one real person but the matter is capable of referring to one or more real 
persons of the same name: Lee v Wilson 

 If defamatory words, capable of relating to more than one person, are found to disparage each of 
them among the respective groups of the community which know them, because the words are 
reasonably understood to refer to each of them, then they may all maintain actions: Lee v Wilson 
 This is notwithstanding that the writer or publisher intended to refer to still another person 

whom their words are also capable of meaning: Lee v Wilson 
 
Where the publisher intended to refer to a fictitious person but the matter is capable of referring to a real 
person of the same name 

 A publisher could be exposed to liability where they use a name, intending it to be fictitious but it 
could reasonably be taken to refer to a real person: E Hulton & Co v Jones 
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10. Defamation – Defences 
Scope of defences under general law and other law not limited 

 A defence under this Division is additional to any other defence or exclusion of liability available to 
the defendant apart from this Act (including under the general law) and does not of itself vitiate, 
limit or abrogate any other defence or exclusion of liability: Defamation Act s 24(1) 

 If a defence under this Division to the publication of defamatory matter may be defeated by proof 
that the publication was actuated by malice, the general law applies in defamation proceedings in 
which the defence is raised to determine whether a particular publication of matter was actuated 
by malice: Defamation Act s 24(2) 

 
Defence of Justification 

 It is a defence to the publication of defamatory matter if the defendant proves that the defamatory 
imputations carried by the matter of which the plaintiff complains are substantially true: 
Defamation Act s 25 

 At common law, truth is a complete defence to a defamation action: Rofe v Smith’s Newspapers 
 
Relevance of intention 

 The intention of the defendant, such as the subjective belief of the defendant in the truth of what 
he or she publishes, is irrelevant: Hulton & Co v Jones 

 It is the objective truth or falsity of the defamatory matter that is determinative of whether a 
defence of justification has been established: Hulton & Co v Jones 

 
Substantial truth 

 ‘Substantially true’ means ‘true in substance or not materially different from the truth’: 
Defamation Act s 4 

 For the purpose of determining substantial truth, minor inaccuracies do not defeat the defence of 
justification but anything more than minor inaccuracies will: Potts v Moran 

 The defendant needs to prove the substantial truth not only of the words themselves but also the 
substance of them, which means that the defamatory sting must be true: Sutherland v Stopes; 
Howden v ‘Truth’ and ‘Sportsman’ Ltd 
 If a defamatory sting is factually complex, the defendant must prove the truth of the facts 

comprising the sting where the failure to prove the truth of one or more of those facts leads to 
the failure of the defence of justification: Potts v Moran 

 If a publication conveys multiple defamatory stings, the defendant must justify all of them where 
the failure to prove the truth of one or more of them likewise leads to the failure of the defence of 
justification: Cross v Queensland Newspapers Pty Ltd; Howden v ‘Truth’ and ‘Sportsman’ Ltd 

 
Polly Peck defence & Hore-Lacy defence 

 The Polly Peck defence allows a defendant to extract a ‘common sting’, at a higher level of 
abstraction, from the plaintiff’s meanings and to justify that ‘common sting’: Polly Peck (Holdings) 
Plc v Trelford 

 The Lucas Box defence allows a defendant to deny the meaning pleaded or particularised by the 
plaintiff and to plead an alternative meaning: Lucas-Box v News Group Newspapers Plc 

 The Hore-Lacy defence allows a defendant to defend a meaning that is not substantially different 
from, and not more injurious than, the plaintiff’s imputation.  David Syme & Co Ltd v Hore-Lacy 

 The Polly Peck defence contravenes the fundamental principles of common law pleadings and in 
general, it raises a false issue which can only embarrass the fair trial of the actions: Chakravarti v 
Advertiser Newspapers Ltd 

 The court expressed the view that the Polly Peck defence is not part of the common law of NSW: 
John Fairfax Publications Pty Ltd v Zunter (Handley JA) 

 The court has held that the Hore-Lacy defence or pleading was inconsistent with NSW defamation 
law pleading practice and procedure: Bateman v Fairfax Media Publications Pty Ltd (McCallum J) 
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Defence of Contextual Truth 
 It is a defence to the publication of defamatory matter if the defendant proves that: 

(a) the matter carried, in addition to the defamatory imputations of which the plaintiff complains, 
one or more other imputations ("contextual imputations") that are substantially true, and 

(b) the defamatory imputations do not further harm the reputation of the plaintiff because of the 
substantial truth of the contextual imputations: Defamation Act s 26 

 
The operation of the defence of contextual truth 

 The defence of contextual truth accepts that the matter complained of conveys the imputation 
pleaded by the plaintiff and that no other defence has been established in relation to that 
imputation: Jackson v John Fairfax & Sons 
 It asserts that the imputation pleaded by the defendant is also conveyed by the matter 

complained of (such imputation being called the contextual imputation): Jackson v John Fairfax 
 The defence then asserts that, even though the plaintiff’s imputation is otherwise indefensible, 

such is the effect of the substantial truth of the defendant’s contextual imputation upon the 
plaintiff’s reputation that the publication of the imputation of which he complains did not 
further injure his reputation: Jackson v John Fairfax & Sons 

 
Defence of Absolute Privilege 

 It is a defence to the publication of defamatory matter if the defendant proves that it was 
published on an occasion of absolute privilege: Defamation Act s 27(1) 

 Without limiting subsection (1), matter is published on an occasion of absolute privilege if: 
Defamation Act s 27(2) 
(a) the matter is published in the course of the proceedings of a parliamentary body, including (but 

not limited to): (i) the publication of a document by order, or under the authority, of the body, 
and (ii) the publication of the debates and proceedings of the body by or under the authority of 
the body or any law, and (iii) the publication of matter while giving evidence before the body, 
and (iv) the publication of matter while presenting or submitting a document to the body, or 

(b) the matter is published in the course of the proceedings of an Australian court or Australian 
tribunal, including (but not limited to): (i) the publication of matter in any document filed or 
lodged with, or otherwise submitted to, the court or tribunal (including any originating 
process), and (ii) the publication of matter while giving evidence before the court or tribunal, 
and (iii) the publication of matter in any judgment, order or other determination of the court or 
tribunal, or 

(c) the matter is published on an occasion that, if published in another Australian jurisdiction, 
would be an occasion of absolute privilege in that jurisdiction under a provision of a law of the 
jurisdiction corresponding to this section, or  

(d) the matter is published by a person or body in any circumstances specified in Schedule 1. 
 At common law, absolute privilege attaches to statements made in the course of parliamentary and 

judicial proceedings for reasons of necessity and attaches to statements made in the course of 
judicial proceedings because it is an indispensable attribute of the judicial process: Mann v O’Neill 

 
Defence of Qualified Privilege (for provision of certain information) 

 There is a defence of qualified privilege for the publication of defamatory matter to a person (the 
“recipient") if the defendant proves that: Defamation Act s 30(1) 
(a) the recipient has an interest or apparent interest in having information on some subject, and 
(b) the matter is published to the recipient in the course of giving to the recipient information on 

that subject, and 
(c) the conduct of the defendant in publishing that matter is reasonable in the circumstances. 

 A recipient has an apparent interest in having information on some subject if, and only if, at the 
time of the publication in question, the defendant believes on reasonable grounds that the 
recipient has that interest: Defamation Act s 30(2) 
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 At common law, a publisher has privilege where he or she has a legal, moral or social duty to 
publish material, despite its defamatory content, to a recipient who has a reciprocal interest in 
receiving it: Toogood v Spyring; Bashford v Information Australia 
 Reciprocity of duty or interest is essential: Bashford v Information Australia 
 The circumstances that constitute a privileged occasion can themselves never be catalogued 

and rendered exact: Bashford v Information Australia 
 
Right of reply as an occasion of qualified privilege 

 One of the ways in which a media defendant might be able to rely upon the common law defence 
of qualified privilege is in circumstances where a person exercises a right of reply: Harbour Radio 
Pty Ltd v Trad 
 The matter may be sufficiently connected with the content of the attack, or it may go to the 

credibility of the attack, or to the credibility of the person making that attack: Harbour Radio 
Pty Ltd v Trad 

 The privilege is not absolute, and that the answer by the person attacked “must be relevant to 
the attack and must not be actuated by motives of personal spite or ill will”: Loveday v Sun 
Newspapers 

 
Lange qualified privilege 

 Each member of the Australian community has an interest in disseminating and receiving 
information, opinions and arguments concerning government and political matters that affect the 
people of Australia: Lange v ABC 

 Having regard to the interest that the members of the Australian community have in receiving 
information on government and political matters that affect them, the reputations of those 
defamed by widespread publications will be adequately protected by requiring the publisher to 
prove reasonableness of conduct: Lange v ABC 
 As a general rule, a defendant’s conduct in publishing material giving rise to a defamatory 

imputation will not be reasonable unless the defendant had reasonable grounds for believing 
that the imputation was true, took proper steps, so far as they were reasonably open, to verify 
the accuracy of the material and did not believe the imputation to be untrue: Lange v ABC 

 The defendant’s conduct will not be reasonable unless the defendant has sought a response 
from the person defamed and published the response made (if any) except in cases where the 
seeking or publication of a response was not practicable or it was unnecessary to give the 
plaintiff an opportunity to respond: Lange v ABC 

 
Malice: Defeating the defence of common law qualified privilege 

 The defence of qualified privilege may be defeated if the publisher abuses the occasion for which 
the privilege is conferred, by acting for an improper motive or ‘malice’: Cush v Dillon; Hockey 
 There may be express malice where his desire to comply with the relevant duty or to protect 

the relevant interest plays no significant part in his motives for publishing what he believes to 
be true: Horrocks v Lowe 
 The commonest case is where the dominant motive which actuates the defendant is not a 

desire to perform the relevant duty or to protect the relevant interest, but to give vent to 
his personal spite or ill will towards the person he defames: Horrocks v Lowe 

 There may be instances of improper motives which destroy the privilege apart from personal 
spite: Horrocks v Lowe 

 
Defences of fair report of proceedings of public concern 

 At common law, a fair and accurate report of court or parliamentary proceedings is permitted: 
Kimber v Press Association Ltd 

 It is a defence to the publication of defamatory matter if the defendant proves that the matter was, 
or was contained in, a fair report of any proceedings of public concern: Defamation Act s 29(1) 

 


